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STATEMENT OF THE CASE.

This was a suit brought by the Appellant, here-

inafter styled plaintiff, against the Appellee, here-

inafter styled defendant. The complaint alleges that

in the year 1914, the plaintiff and defendant were

equal co-owners in four certain mining claims, the

"Over-the-Hill," "Rising Sun," "Golden West," and

"Pacific,' and that plaintiff was the sole owner of a



claim known as the "Porphyry"; all situated at or

near Klag Bay, on the west side of Chichagoff Island,

Alaska; that in said year and some five years pre-

ceding, the defendant was the owner of a group of

contiguous mining claims, through which ran veins

of gold bearing ore of great richness and extent, and

which it had been working for said period at great

profit; that by the early part of the year 1914, it had

become known that said ore bodies of even greater

richness and extent, extended into the plaintiffs

claims ; that thereupon the defendant conceiving how

it might cheat and swindle plaintiff out of said claims

procured it's attorney to file an unverified complaint

against the plaintiff in the Probate Court at Sitka,

Alaska, alleging that he had been committed to the

asylum for the insane, and praying for the appoint-

m.ent of a guardian of his estate ; that on June 24th,

1914, the said Probate Court, vdthout any notice

whatever to the plaintiff, made a pretended order

appointing one W. P. Mills as such guardian; that

said order was wholly void for the reason that it was

made without notice to the plaintiff, and the petition

for such appointment was not verified. It was fur-

ther alleged that from and after about June 1st, 1914,

the defendant took exclusive possession of all said

claims, using the same in connection with its mining

operations, and performed the annual assessment

work thereon, plaintiff being from after June 11th,



1914, an inmate of the Morningside Asylum to which

he had been committed by an order of the Commis-

sioners Court for Sitka Precinct, Alaska, and the

said W. P. Mills refrained purposely from having

any work done on said claims in plaintiff's behalf.

That in January, 1915, the defendant published a

notice to plaintiff that it had during the year 1914,

expended $100.00 each upon the "Over-the-Hill,"

"Rising Sun," "Golden West" and "Pacific" lode

claims and that if plaintiff failed or refused to pay

his portion thereof as a co-owner his interest would

become the property of the defendant; that this

notice, however, was only published sixty days, and

no other or further service of said notice was made.

That thereafter defendant set up claim to the entire

ownership of said claims, but that on or about May
1st, 1915, it was advised by it's attorney that said

pretended claim to the entire ownership was void,

and that thereafter pursuant to the scheme to cheat

the plaintiff out of his said property, it procured

W. P. Mills on or about May 19th, 1915, to apply

to the Probate Court at Sitka for a license to sell

plaintiff's interest in the "Over-the-hill," "Rising

Sun," "Golden West" and "Pacific"; that no notice

of the hearing of said application was given, no cer-

tificate was given by the Probate Judge as required

by law, and the said Mills never qualified by giving

the bond required by law, but that nevertheless on



the 28th day of June, 1915, the Probate Court made

a pretended order licensing the said Mills to sell the

plaintiff's undivided half interest in the "Over-the-

hill," '^Rising Sun," "Golden West" and "Pacific,"

and the whole of the "Porphyry" lode claim, although

no petition for the sale of the "Porphyry" had been

filed; that thereafter on October 19th, 1915, without

giving any bond as required by law the said Mills

: pretended to sell to the defendant for one lump sum
V of One Thousand ($1,000.00) Dollars an undivided

^ half interest in the "Over-the-hill," "Rising Sun,"

"Golden West" and "Pacific," and the whole of the

"Porphyry"; that said sale was conducted secretly

and pursuant to a previous agreement between Mills

and Defendant fixing the price it was to pay, and

thereafter on October 19th, 1915, said Mills made a

pretended guardian's deed to the defendant pretend-

ing to convey to it plaintiff's title to said property in

-consideration of the said sum of $1,000.00. Thatde-

t fendant and Mills well knew that said sum was
^ wholly inadequate, that the property was well worth

more than five hundred times that sum, and that the

;•* pretended sale is void, but nevertheless operates as

£ a cloud upon plaintiff's title.

It was further alleged that thereafter and after

regular proceedings in the Land Office, the defend-

ant on or about January 3rd, 1919, procurred the

yu- patent to the 'Over-the-hill" but that the title con-



veyed by said patent was received in trust for plain-

tiff to the extent of an undivided half interest

therein.

It was further alleged that at sometime un-

known to plaintiff, the defendant had driven it's

main working tunnel through it's ov^ claims and

into the said claims of the plaintiff and had mined

and extracted therefrom a large quantity of rich

ore, reduced the same in its mills, and appropriated

the entire proceeds to its own use, and was then ac-

tively engaged in so doing, and plaintiff alleged on

information ?nd belief that the gold so extracted

exceeded one million dollars. That said claims were

being worked through a tunnel the portal of which

was on defendant's grounds but penetrated plain-

tiff's claims about 5000 feet from the portal and at

great depth in the earth, so that the facts cannot be

readily ascertained, but were fully known to the

defendant. That there is now blocked out large

bodies of rich ores in said claims, alleged on informa-

tion and belief to be worth upwards of one million

dollars, which it was mining and milling and appro-

priating at the rate of $5,000.00 per day and that

when the mine should be exhausted defendant, hav-

ing no other property would be unable to respond in

damages.

Tlie relief prayed for was:



1st. The setting aside of the pretended guard-

ian sale.

2nd. That plaintiff be adjudged to be the

owner of an undivided half interest in the ^'Over-the-

hill," ^'Rising Sun," '^Golden West," and 'Tacific,"

and the sole owner of the ''Porphyry."

3rd. That defendant be decreed to hold the

patent to the "Over-the-hill" in trust, and convey an

undivided one half interest in said claim to plaintiff.

4th. For an accounting for the gold already ex-

tracted, and a judgment for the amount found due

plaintiff.

5th. For an injunction.

6th. For general relief.

(Rec. pp 1-11).

Defendant disclaimed as to the "Porphyry" and

"Golden West" (Rec. 16). and defended as to the

other claims.

The answer specifically denied every material

allegation of the complaint, including the existence

in, or the milling of any ore from said claims.

It plead three affirmative defenses

1st. That the "Pacific" was located by W. R.

Hanlon, October 24th, 1907, the "Golden West" by

W. R. Hanlon, July 22nd, 1910; the "Over-the-hill,"

by H. A. Bauer in March 1906; and the "Rising

Sun" by the plaintiff July 22nd., 1910.

It was further alleged that on the 12th day of



February, 1913, W. R. Hanlon sold and conveyed

all his right, title and interest in the "Pacific" to

the defendant, which had ever since been sole owner

;

that on December 9th, 1915, H. A. Bauer sold the

"Over-the-hill" to defendant which thereupon be-

came sole owner and afterwards procured patent;

that on July 14th, 1914, John Tuppela, the plaintiff,

was adjudged insane and that W. P. Mills was, on

June 24th, 1914, appointed guardian of his estate,

and the title of plaintiff to the "Rising Sun" and

"Porphyiy" was vested in him as Guardian on

October 1 9th, 1915 ; and then plead regular and legal

guardian's sale and deed to defendant of all the

plaintiff's interest in said claims.

2nd. The second affirmative answer aptly al-

leged the guardianship proceedings, and the sale and

deed thereunder as to all the claims.

3rd. The third affirmative defense was limited

to the "Over-the-hill" claim. It alleged the location

by H. A. Bauer on March 26th, 1906, and that Bauer

had never conveyed to any one except the defendant

;

that on February 12th, 1913, W. R. Hanlon claim-

ing a half interest in the "Over-the-hill, sold it to the

defendant; the guardianship proceedings and the

sale thereunder of plaintiffs' title was again alleged,

and it was further alleged that at the time of the

sale of the half interest and the time of the guard-

ian's sale the defendant was ignorant of the state
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of the real title; and that on December 9th, 1915, H.

A. Bauer, the real locator of the claim, represented

that he was and had always been the sole owner, and

thereupon sold and conveyed it to the defendant, and

that since February 12th, 1913, (the date of Han-

Ion's deed) defendant had been in the sole possession

of the claim.

It was then alleged that at the time of the con-

veyances from the guardian, W. P. Mills, and from

H. A. Bauer, the ''Over-the-hill" was considered of

no value as mining property, no ore having been

found therein, but that eighteen months thereafter

the defendant, at great cost and expense had devel-

oped said claim and found therein a body of ore,

and since December 1917, had been mining the same.

It then alleged that plaintiff having regained his

reason, was discharged from the asylum as cured

on December 19th, 1917, and that at that time, and

for a long time prior thereto, the plaintiff knew of

the conveyance by Mills as guardian, and that de-

fendant was expending large sums of money in de-

veloping the claim and searching for ore, purposely

waited seventeen months before bringing this suit or

asserting any claim, and that delay was for the sole

purpose of inducing the defendant to spend money

in the belief that it was sole owner of the claim, and

it would be inequitable and unjust to permit the
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plaintiff to assert any claim at this time on account

of his laches.

(Rec. pp 11-25).

Plaintiff in his reply admitted that the "Paci-

fic," "Golden West" and "Rising Sun," were located

on the dates and by the parties alleged, but denied

that the "Over-the-hill" was located by H. A. Bauer;

he admitted that on February 13th, 1913 Hanlon

sold all his right, title and interest in and to the

"Pacific" to the defendant, but denied that such

interest was more than a half interest; he denied

that Bauer was on December 9th, 1915, or at any

other time the sole owner of the "Over-the-hill"

claim; and he admitted that on June 4th ( not 14th),

1914, he was adjudged insane. Plaintiff further al-

leged that the "Pacific" was located by W. R. Han-

lon on October 24th, 1907, and that prior to 1911, he

acquired a half interest therein from Hanlon; that

in the years 1911, 1912, and up to February 12th,

1913, he and Hanlon were in the joint possession of

said claim as equal co-owners; that on the last men-

tioned date Hanlon sold his half interest to defend-

ant, and defendant went into joint possession with

plaintiffs; that in the year 1912, Hanlon failed to

perform or pay for his part of the assessment work

and the same was performed by plaintiff, who, prior

to February, 1913, gave notice to Hanlon of said

work and that unless he paid his part within ninety
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days his interest would be forfeited; that on

February 12th, 1913, the defendant bought Hanlon's

interest, and his successor (the defendant) paid

plaintiff Hanlon's part of said assessment work.

It was further alleged that the ''Over-the-hill"

claim was located by the plaintiff, W. R. Hanlon and

one Charles Peterson, under a ''grubstake" agree-

ment with H. A. Bauer, whereby Bauer furnished

the provisions, etc., and the said Hanlon, Peterson

and plaintiff were to do the prospecting and locating,

and each were to have an undivided one-quarter in-

terest in all claims located; that on January 10th,

1907, H. A. Bauer purchased the quarter interest of

Charles Peterson and thereby became the owner of a

half interest, plaintiff and Hanlon each retaining

their quarter interest; that in the years 1909, 1910,

and 1911 Bauer failed to perform or pay for his part

of the annual labor on said claim, and in the year

1912, plaintiff and Hanlon duly and legally published

a notice to said Bauer of the performance of said

work by Hanlon and Plaintiff, Hanlon performing

one quarter and the plaintiff three-quarters thereof,

and that unless he paid his part thereof within ninety

days his interest would be forfeited to his co-owners

;

that Bauer failed and refused to pay, and with full

knowledge of the notice given and the forfeiture

claimed, admitted and acquiesed therein, and aband-

oned his claim as forfeited to his co-owners, Hanlon
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claiming one-quarter and plaintiff three-quarters of

the claim. That during the years 1912, 1913, 1914,

and 1915, the said Bauer, with full knowledge that

his successors in interest were performing the an-

nual work on said claim in full faith of their owner-

ship thereof never paid, or offered to pay or perform

any assessment work thereon, and that he and the

defendant are now estopped from denying said for-

feiture.

It w?.s further alleged that on February 12,

1913, Hanlon quit-claimed to the defendant a half

interest in the *Tacific," "Over-the-hill," ''Rising

Sun" and "Golden West," and that in March 1913,

as soon as plaintiff learned of said quit-claim, he

notified the defendant of all of the over facts, and

that Hanlon did not own a half interest in the "Over-

the-hill," and had no interest whatever in the ''Ris-

ing Sun"; but to avoid litigation, plaintiff and de-

fendant then and there agreed thereafter to hold,

work and own the "Pacific," "Over-the-hill," "Rising

Sun" and "Golden West" as equal co-owners, and

went into joint possession, each claiming an un-

divided half interest, and no other person whatso-

ever, had or asserted any interest thereto, and plain-

tiff and defendant together performed the assess-

ment work for the year 1913.

It was further alleged that the quitclaim from
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Bauer, was obtained by the defendant solely to per-

fect the record title to the "Over-the-hill," in the

patent proceedings, that Bauer had no title, which

the defendant well knew, and that the deed from

Bauer was obtained for the joint use of defendant

and it's co-owner the plaintiff.

Plaintiff further alleged that from the date of

the respective locations of the *'Over-the-hill," "Pa-

cific," and "Golden West" lode claims until February

12th,1913 he was in joint possession of the claims and

that his interest therein was at all times recognized,

and admitted by the persons in whose names the

claims were located, and the plaintiff fully perform-

ed his part of the assessment work during said years

;

that from February 12th, 1913 to October 1915, he

was in joint possession of said claims with the de-

fendant, the defendant recognizing him as an equal

co-owner, and accepting the benefit of his labor

therein until he was sent to the asylum in June, 1914,

for the purpose of preserving their possessory title

thereto; that defendant never asserted any rights

adverse to the plaintiff's interest in said claims until

the purchase at the void and pretended guardian's

sale in October, 1915, and is now estopped to deny

that plaintiff was not a co-owner from February

12th, 1913, to October 1915.

Plaintiff admitted that he was on June 4th,

1914, adjudged insane and committed to the Morn-
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ingside Asylum, and that he was discharged as cured

on December 19th, 1917; and that defendant as early

as April, 1917, had discovered a large body of ore in

the "Over-the-hill" claim, and had been working the

same at least since said date, and denied all the other

allegations of the defendant's 3rd. affirmative

answer.

But he further alleged that whatever moneys

defendant may may have expended in the develop-

ment of the "Over-the-hill" claim, and procuring the

patent, the amount was insignificant as compared

with the sums taken therefrom, and that defendant

had long since been fully repaid out of the gold ex-

tracted therefrom, and that defendant was due and

owing plaintiff upon an accounting, and after allow-

ing all proper charges for such expenditures a large

balance exceeding $500,000.00.

Plaintiff further plead specifically the chain of

title to each of said claims.

(Rec. pp. 25-36).

The relative location of the several properties

named and referred to in the pleadings, will be read-

ily understood from an examination of the maps,

Plaintiff's Exhibit A and Defendant's Exhibit 5.

The defendant acquired the claims Young Nos.

2 and 3 in 1909, and began its mining operations; J.

L. Freeborn from 1909 to the present, was general

manager of the Company. In 1912 or 13 it pur-
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chased from W. P. Mills, for $105,000.00, the Golden

Gate and Golden Horn claims. Its main working

tunnel shown on the map, follows a lode in a shear

zone running through the last four mentionel claims

and on into and through the "Over-the-hill," "Rising

Sun" and "Golden West." The ore of a very high

grade, is not continuous in the lode or zone, but oc-

curs in chutes also shown on the maps, with barren

ground between the chutes. The lode is plainly

visible and traceable from surface inspection.

(Rec. pp. 69-71).

THE PROOFS.

The following facts were proved without con-

flict in the evidence

:

1st. Plaintiff located the "Porphyry" lode

claim on December 12th, 1912, (Rec. p. 541 Ex.

K), and performed the annual assessment work for

1913.

2nd. W. R. Hanlon located the "Golden West"

lode July 22nd, 1910, (Rec. p. 539 Ex. J.) and de-

fendant admitted in open court that plaintiff was en-

titled to a half interest. (Rec. p. 115-118.)

3rd. W. R. Hanlon located the "Pacific" lode

October 24th, 1907, and plaintiff acquired from him

a half interest thereein prior to 1911. (Rec. p. 552-4

Ex. Q-1, Q-2 and 115-118.)

4th. Plaintiff located the "Rising Sun" lode

on July 22nd, 1910, (Rec. p. 553 Ex. I.) and per-
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formed the assessment work for the years 1911,

1912 and 1913, (Rec. p. 533-7 Ex. I. p. 80.)

5th. The "Over-the-hill" lode was located

March 26th, 1906, in the name of H. A. Bauer by W.
R. Hanlon, agent, plaintiff and one Charles Peterson

signing as witnesses (Rec. p. 507 Ex. B.)

6th. On January 10th, 1907, H. A. Bauer pur-

chased of Charles Peterson an undivided one-quarter

interest in and to the "Over-the-hill" (and in and to

five other claims located about the same time.) (Rec.

p. 522 Ex. E. and Exhibits C. and D.)

7th. On the same day H. A. Bauer procured

from the plaintiff and from W. R. Hanlon powers of

attorney to sell their interests in the "Over-the-hill"

(and other) claims. (Rec. p. 526-9, Ex. F. and G.)

8th. Plaintiff performed the assessment work

on the "Over-the-hill" claim for the year 1908, and

Bauer paid him $50.00 for his half thereof. (Rec. p.

142).

9th. Plaintiff and Hanlon performed the an-

nual assessment work for the years 1909, 1910, and

1911 as part owners but at their sole expense. (Rec.

p. 508-513 Ex. B. and p. 143.)

10th. In January, February, March and part

of April, 1912, plaintiff and Hanlon published at

least once a week for ninety days a notice to H. A.

Bauer of the forfeiture of his interest in the "Over-

the-hill" unless within ninety days he paid his part
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the three preceding years, (Rec. p. 120-123). This

notice was read by Bauer while being published;

(Rec. p. 351) and he never paid. (Rec. p. 145-6).

11th. On February 12, 1913, W. R. Hanlon

conveyed to the defendant an undivided one-half

interest in and to the "Over-the-hill," "Pacific,"

"Rising Sun" and "Golden West" claims, at the same

time notifying defendant that plaintiff was the

owner of the remaining half interest. Rec. p. 542

Ex. M.) (See acknowledgement of the deed.)

12th. For the year 1913, plaintiff and defend-

ant performed the assessment work together as equal

co-owners of the "Over-the-hill," "Rising Sun," "Pa-

cific and "Golden West." (Ex. B., I., J.)

13th. On June 4th, 1914, plaintiff was adjuged

insane, in the Commissioners Court at Sitka, and

committed to the Morningside Asylum at Portland,

Oregon.

14th. On June 13th, 1914, A. G. Shoup began

a proceeding in the Probate Court at Sitka to have

a guardian appointed for the estate of John Tuppela.

The transcript of the proceedings is in the record

pages 553-578 Ex. R., and is exactly as plead by

plaintiff. As a statement of this record is necessary

in the argument, to avoid repetition, we omit a fuller

statement here.

15th. The assessment work for the year 1914

was performed by the defendant on the "Over-the-
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hill," "Rising Sun," "Pacific" and "Golden West" as

half owner.

16th. In January 1915, defendant began a

publication of a notice to the plaintiff of the for-

feiture of his interest in said claims which notice,

however, was only published sixty days. (Rec. p.

547 Ex. N.)

17th. Sometime ^arly in May, 1915, defendant

offered W. P. Mills, the supposed guardian of plain-

tiff's estate $1,000.00 for the plaintiff's interests in

said claims, and Mills accepted. (Rec. p. 211.)

18th. On January 24th, 1915, defendant

placed on record an affidavit and other papers, claim-

ing a forfeiture of plaintiff's interest in said claims.

(Rec. p. 347 N.)

19th. The petition of Mills as guardian only

prayed for the sale of plaintiff's half interest in the

"Over-the-hill," "Rising Sun," ' 'Pacific," and

"Golden West" (Rec. p. 558 Ex. R.) The order of

sale, however, also included the whole of the

"Porphyry." (Rec. p. 563 Ex. R.)

20th. Mills as guardian executed a deed to the

defendant on October 19, 1915. to an undivided half

interest in and to the "Over-the-hill," "Pacific,"

"Rising Sun," and "Golden West" and the whole

of the "Porphyry." (Rec. p. 578 Ex. S.)
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21st. At that time the main working tunnel

of the defendant had been driven, (all in its own

ground) to within about 750 feet of the "Over-the-

hiir claim. (Rec. p. 412-13.)

22nd. The tunnel was continued and by April

1917, had cut a rich ore chute in the *'Over-the-hill."

(Rec. p. 423).

23rd. Plaintiff regained his reason and was

discharged from the asylum December 19th, 1917.

As soon as he learned of the sale of his property by

Mills, he repudiated the transaction and refused to

accept any part of the purchase price. (Rec. pp.

257-8.)

24th. Up to the 12th day of November 1919,

defendant had mined and milled from the "Over-

the-hill $966,045.00. (Rec. pp. 243 and 232-3.)

25th. On December 9th, 1915, defendant pro-

cured from H. A. Bauer a quit claim deed to the

"Over-the-hill" claim.

26th. On January 3id, 1919, defendant ob-

tained a United States patent to the "Over-the-hill"

claim.

There was no conflict in the evidence, or dispute

as to any of the above facts.

27th. The only conflict in the evidence was as

to whether the "Over-the-hill" location was made

under a grubstake contract, or was made by Hanlon,

Peterson and Tuppela as mere employees of Bauer,
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and for his sole benefit. Plaintiff and Peterson tes-

tified that it was located under a grubstake con-

tract, whereby each was to own a quarter. Hanlon

and Bauer testified that it was located for Bauer by

the other three as his employees. The issue was sub-

mitted to a jury, the Court framing four questions,

and the jury returned the following special findings:

^'Question No. 1. Did Tuppela have a meeting

with Bauer and Hanlon on the steamer Cottage City

in the fall of 1905, as testified to by im and denied

by Bauer and Hanlon?

''Answer : Yes.

''Question No. 2. What, if anything, was said

or done by Bauer at that meeting which would lead

a reasonable man to believe that Tuppela was to have

any particular, i. e., specific interest in what might

be located?

"Answer: Grubstake understanding arrived at.

"Question No. 3. What interest was Tuppela

to have in mining claims located pursuant to the

terms agreed upon at such meeting?

"Answer: Unable to answer.

"Question No. 4. Did Tuppela, pursuant to

such terms, assist in the discovery and location of

the "Over-the-hill" claim?

"Answer : Yes.

"Be sure to answer questions Nos. 1 and 4, but

if you answer question No. 1 in the negative you
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need not answer questions Nos. 2 and 3." (Rec. p.

587 Ex. X.)

The verdict was never set aside and was put in

evidence without objection.

The further evidence upon this question will

necessarily have to be fully stated in the argument,

and therefore will not be further stated here.

28th. The purpose of driving the tunnel into the

"Over-the-hill" claim was to get waste material to

fill the stopes from which the ore had been drawn on

the ore chutes in defendant's ground, and incident-

ally to see if another ore chute would be thereby cut.

(Testimony of J. L. Freeburn, Rec. p. 412, 421-3

437) . There was no proof of any particular expenses

incurred.

29th. There was no proof that plaintiff had any

knowledge of the claim of the defendant to his prop-

erty until September 1918.

30th. There was no proof that plaintiff had

any knowledge that any development work or min-

ing had been done on the claims in suit until about

a month before suit was brought.

31st. There was no proof that defendant or

any of it's officers or agents believed that they had

secured clear title to the plaintiff's property.

The foregoing is a sufficient statement to en-

able the Court to readily understand the issues

raised, and the rulings complained of.
"
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The plaintiff seasonably requesting in writing

findings covering all the issues of fact, and requested

rulings of law arising thereon, all of which were by

the Court refused and exceptions were taken thereto.

(Rec. p. 626-641).

The Court made no findings whatever upon the

titles to the "Porphyry,'^ 'Tacific" and ''Golden

West." The findings as to the "Rising Sun" was that

plaintiff was the owner of an undivided half interest

therein, and the defendant the owner of the other

half interest, which it acquired by the guardian sale.

(Rec. p. 43 IX finding of fact). The Court further

found that the "Over-the-hill" was located solely by

and for H. A. Bauer, and plaintiff never had any

interest therein; that defendant acquired the com-

plete title thereto by the deed from Bauer of Decem-

ber 9th, 1.915. It was further found that defendant

believing in good faith that it had a good title to the

whole of the claims, had expended large sums in de-

veloping the property and that plaintiff had knowl-

edge of said development work and expenditures both

prior to and since his discharge from the asylum, and

purposely stood by and refrained from asserting his

claim, until the value of the "Over-the-hill" had been

demonstrated (Rec. pp. 42-43.)

The decree of the Court dismissed the complaint

vdth costs. (Rec. pp. 44-45.)

The trial of the case was concluded December
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1st, 1919, and taken under advisement. On January

23rd, 1920, the Court not having reached a decision,

plaintiff filed a motion for an injunction, and on

January —, 1920 a supplemental motion setting up

among other things that since the trial had been con-

cluded the defendant had further extended it's work-

ings into the "Rising Sun" claim and had cut therein

a large body of rich ore and were extracting there-

from from $2,000.00 to $3,000.00 per day. (Rec.

p. 642. The hearing of the application for

injunction was by order of the Court suspended for

ten days to give the Court time to decide the case.

Rec. p. 646.) On February 17th, 1920, the

Court rendered and filed its written decision and

opinion. (Rec. pp. 46-60.)

The Courts first finding of fact was that none

of the claims except the ''Over-the-hill" had any

value. (Rec. pp. 37-38.)

The Court also sustained the defendants plea

of laches.

From the decree dismissing the bill, the plain-

tiff has appealed to this Court upon assignments of

error complaining of the refusal of the findings of

fact and conclusions of law requested, and of the find-

ings and conclusions made by the Court, and which

are as follows:
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ASSIGNMENT OF ERRORS.

I.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

''In the fall or winter of 1905 the plaintiff, John

Tuppela, and W. R. Hanlon had a meeting with one

H. A. Bauer on board the Cottage City lying in the

Port of Sitka, Alaska, at which it was agreed that

Bauer should furnish the provisions and supplies and

that the plaintiff and Hanlon in the spring should

with the supplies so furnished proceed to Chichagoff

on Chichagoff Island, Alaska, and prospect for and

locate mining claims for the common benefit of all

three. Bauer then left for Seattle where he then

resided. In March, 1906, Hanlon, acting as agent

of H. A. Bauei, procured one Charles Peterson to

join the expedition, and Hanlon, Tuppela and Pet-

erson with the provisions furnished by Bauer went

on a prospecting trip to Chichagoff on Chichagoff

Island, Alaska. It was distinctly understood and

agreed between Hanlon acting for himself and as the

agent of Bauer, and Tuppela and Peterson, that all

claims discovered and located should be shared

equally between the four. During March and April,

1906, five claims were discovered and located under

this arrangement, one of them being the "Over-the-

hill" claim. Later in the year of 1906 Bauer re-

turned to Sitka and ratified and confirmed the new
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arrangement made and recognized the interest of all

four in the claims so located as being one-quarter

each."

II.

The Court erred in refusing to make the follow-

ing finding of fact prayed by plaintiff:

"The *'Over-the-hiH" lode mining claim was lo-

cated on the 26th day of March, 1906. The location

notice is signed H. A. Bauer, by W. R. Hanlon,

Agent, and is witnessed by the plaintiff, John Tup-

pela, and Charles Peterson. The actual work of pros-

pecting for gold, discovery, marking the boundaries

and posting the notice, was done by the plaintiff,

Charles Peterson and W. R. Hanlon, who had been

furnished with provisions for their prospecting ven-

ture by H. A. Bauer under an agreement and under-

standing that all claims located should be held and

owned in the proportion of one quarter each."

III.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff:

"On January 10th, 1907, H. A. Bauer purchased

the- undivided one-quarter interest of Charles Pet-

erson in. the said "Over-the-hill" claim and there-

upon.became the owner of an undivided half. The

plaintiff, John Tuppela, and W. R. Hanlon owning

the remaining half between them in the proportion

of one-quarter each."
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IV.

The court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff:

'Tor the years 1909, 1910, and 1911, H. A.

Bauer failed to perform his part of the assessment

work on the said "Over-the-hill" claim, and the an-

nual labor required by law to hold said claim during

said three years were performed by John Tuppela

and W. R. Hanlon, and thereafter, beginning Jan-

uary 20th, 1912, the plaintiff and W. R. Hanlon pub-

lished a notice in a newspaper nearest said claims

once a week for at least 90 days notifying said H. A.

Bauer that unless within 90 days from the comple-

tion of the period of publication he paid his part of

the Three Hundred ($300.00) Dollars expended on

said claims by John Tuppela and W. R. Hanlon, his

interest therein would be forfeited to his co-owners.

Said H. A. Bauer, although he had personal knowl-

edge of said notice, failed to pay his part of said

assessment work for the said years, acquiesced in the

forfeiture of claim by the plaintiff and Hanlon, and
thereafter abandoned all claim to the said "Over-the-

hill" lode claim."

V.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The "Rising Sun" lode claim was located by

the plaintiff, John Tuppela, on July 22nd, 1910, and
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the plaintiff performed the assessment work required

by law to hold said claim for each of the years 1911

and 1912."

VI.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The "Pacific" lode claim was loacted by W. R.

Hanlon on October 24th, 1907."

VII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"Thereafter and some time prior to the year

1911, John Tuppela acquired from W. R. Hanlon an

undivided one half interest in the said "Pacific"

lode."

VIII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

"The "Porphyry" lode claim was located by the

plaintiff, John Tuppela, on December 18th, 1912."

IX.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The plaintiff performed the assessment work

on said claim in the year 1913."

X.

The Court erred in refusing to make the follow-
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ing finding of fact prayed for by plaintiff

:

'The ''Golden West" Lode claim was located

by W. R. Hanlon July 22nd, 1910."

XL
The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"Thereafter and sometime prior to the year

1911 the plaintiff, John Tuppela, acquired from W.
R. Hanlon an undivided one half interest in and to

the said "Golden West" lode."

XIL

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On February 12th, 1913, W. R. Hanlon con-

veyed to the defendant, the Chichagoff Mining Com-

pany, an undivided one half interest in and to the

"Rising Sun," "The-Over-the-Hill," "Pacific," and

the "Golden West" lode claims, notifying the defend-

ant at the same time that John Tuppela owned the

other half interest in said claims."

XHL
The Court erred in refusing to make the fol-

lowing finding of fact prayed for by plaintiff

:

"Some time in March, 1913, the plaintiff learn-

ed of said deed and thereupon informed the defend-

an't managaing agent that Hanlon had no interest in

and to the "Rising Sun" claim and no right to con-
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vey. It was, however, then and there agreed between

the plaintiff and the defendant that they should

thereafter hold and work said claims as equal co-

owners."

XIV.

The Court erred in refusing to make the follow-

ing finding of fact praj^ed for by plaintiff

:

''During the year 1913, after the defendant re-

ceived the deed from W. R. Hanlon, and up to the

month of June, 1914, the plaintiff and the defendant

were in the joint possession of the "Over-the-hill,"

"Pacific," "Rising Sun," and "Golden West" lode

claims, and together performed the assessment work

thereon and each recognized the other as co-owner

and each claiming an undivided half interest in the

said four claims."

XV.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 4th day of June, 1914, the plaintiff,

John Tuppela, was by the United States Commis-

sioner's Court at Sitka, Alaska, adjudged insane,

and was on June 11th, 1914, delivered to the Morn-

ingside Asylum in the State of Oregon, where he re-

mained under treatment until Deecmber 19th, 1917,

when he was discharged as cured."

XVI.

The Court erred in refusing to make the follow-
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ing finding of fact prayed for by plaintiff:

"On June 13th, 1914, a petition was filed in the

United States Commissioner's Court at Sitka, which

read as follows

"In the United States Commissioner's

Court ex-officio Probate Court for the Territory

of Alaska, Division No. 1, Precinct of Sitka.

In the matter of the appointment

of a Guardian for John Tuppela,

An Insane Person.

A. G. Shoup, respectfully shows that he is

a friend of John Tuppela; that said John Tup-

pela has been legally adjudged insane and com-

mitted to the asylum or sanitarium provided for

the care and keeping of the insane for the Terri-

tory of Alaska ; that he has an estate in the Pre-

cinct of Sitka, consisting in part of a small house

at Sitka, and some mining claims on Chichagoff

Island, Precicnt of Sitka, and that it is neces-

sary that a guardian be appointed to collect and

preserve his said estate; wherefore petitioner

prays that some suitable person be appointed

such guardian.

(Signed) A. G. Shoup,

Petitioner and Guardian and litem.

Dated June 13, 1914."

(Said petition was not verified.
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XVII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

**0n the same day the following Order was made

in the matter of the appointment of a guardian for

John Tuppela, an insane person

:

"In the matter of the appoinment

of a guardian for John Tuppela, an

Insane Person. Notice of Hearing.

The petition of A. G. Shoup, guardian ad

litem for said John Tuppela, an insane person,

having been heretofore filed in this Court, no-

tice is hereby given that hearing will be had in

the office of the Commissioner at Sitka, Alaska,

at the hour of ten o'clok in the forenoon of the

24th day of June, 1914.

Dated at Sitka, Alaska, this 13th day of June,

1914. (Signed) R. W. DeArmond,

Commissioner and ex-officio Probate Judge."

Prior to the amendment of the record in the

said Probate Court hereinafter mentioned, there was

no proof of any order to serve a notice of the hearing

upon the supposed insane person and no proof on the

record that any notice had been given."

XVIII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The record in said probate proceedings shows
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that on the 24th day of June, 1914 an order was
made and entered reciting among other things that

John Tuppela was a resident of Sitka Precinct and

recited that W. P. Mills was appointed Guardian of

the Estate of John Tuppela."

XIX.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

''One June 25th, 1914, W. P. Mills with L. M.

Mills and F. P. Oaks, as sureties, executed a bond

in the sum of $500.00 to the United States, the only

condition of which was to fairly execute the duties

of the trust according to law."

XX.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On June 25th, 1914, the following proceedings

were had in said matter

:

''In the Commissioners ex-officio Probate

Court, for the Territory of Alaska, Division No.

1, Precinct of Sitka. Before R. W. DeArmond,

Commisioner and ex-officio Probate Judge.

In the matter of the Guardianship of

John Tuppela, an Insane Person.

Letters of Guardianship.

W. P. Mills is hereby appointed guardian

of the estate of John Tuppela, an insane person.
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Witness my hand and official seal at Sitka,

Alaska, this 25th day of June, 1914.

(Probate Seal) (Signed) R. W. DeArmond,

Commissioner and ex-officio Probate Judge."

XXI.

The Court erred in refusing to make the fol-

lowing finding of fact prayed for by plaintiff

:

"On the 15th day of May, 1915, the said W. P.

Mills filed a petition for the sale of real estate, set-

ting forth that the estate consisted of *'one small

house situated in Sitka, Alaska, one undivided half

interest in each of the following mining lode claims

situation at Chichagoff, Alaska, to-wit: "Over-the-

Hill," "Pacific," "Golden West" and "Rising Sun."

The petition further sets forth that the estate

had no income except the rents of said house at Sitka

which was Five ($5.00) Dollars per month. That

Two Hundred Ten ($210.00) Dollars per year was

required for performing the annual assessment work

upon the said mining claims and recording the same.

That the claims had absolutely no productive value

and so far as the petitioner was able to ascertain or

believe, no potential value."

XXII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The said W. P. Mills had, a short time prior

thereto, sold to the Chichagoff Mining Company the
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lying on the same lode as the "Over the Hill" and

the "Rising Sun" and adjoining thereto for the sum
of One Hundred Five Thousand ($105,000.00) Dol-

lars."

XXIII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The petition for the sale set for above in find-

ing number XXI v^as made by W. P. Mills at the sug-

gestion of the Chichagoff Mining Company who had

then and there stated to him that they would bid at

the sale the sum of $1,000.00, and by reason of said

request and promise he was induced to file said pe-

tition."

XXIV.
r

The C,?ui't erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 19th day of May 1915, the Probate

Court at Sitka issued an order to show cause and

directing a publication for four successive weeks in

the Daily Alaska Dispatch ordering the next of kin

of the said ward and all persons interested in the es-

tate to appear before the Court on Monday the 28th

day of June 1915, to show cause why an order should

not be granted for the sale of the real estate men-

tioned."
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XXV.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The order mention was duly published as di-

rected."

XXVI.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 14th day of June 1915 and prior to the

time when said sale was to take place, the Chichagoff

Mining Company caused to be placed on the proper

records at Sitka, Alaska, a pretended Proof of For-

feiture of the interest of the plaintiff in and to said

claims for failure to do the assessment work for the

year 1914, which operated as a cloud upon the title of

the plaintiff to said property and tended to deter

other persons than the Chichagoff Mining Company

from bidding upon said property."

XXVII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 28th day of June 1915, the said Probate

Court at Sitka made an order directing the said W.

P. Mills to sell the following property: "One small

house situated at Sitka, Alaska; an undivided half

interest in each of the following lode mining claims

situated at Chichagoff, Alaska, namely: "Over the

Hill," "Pacific," "Golden West," "Rising Sun," and



35

also the "Porphyry" lode mining claim at Chichagoff,

Alaska."

XXVIII.

The Court erred in refusing to make the follow-

ing finding of fact prayed by plaintiff:

"On June 28th, 1915, W. P. Mills, with L. M.

Mills as surety executed a bond payable to the United

States in the sum of One Thousand $(1,000.00) Dol-

lars, the only condition of which was to faithfully

execute the duties of the trust according to law and

sell the said real estate in the manner prescribed by

law."

XXIX.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 19th day of October, 1915, the said W.
P. Mills ma'^e a return of said Order of sale reciting

the due notice of the sale, and that on said day he

sold the one half interest each in the "Over the Hill,"

"Pacific," "Golden West," and "Rising Sun" lode

claims and the "Porphyry" lode claim to the Chicha-

goff Mining Company for One Thousand ($1,000.00)

Dollars, which was a grossly inadequate price."

XXX.
The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 19th day of October, 1915, an Order

was made in said proceedings confirming said sale
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XXV.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

''The order mention was duly published as di-

rected."

XXVI.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 14th day of June 1915 and prior to the

time when said sale was to take place, the Chichagoff

Mining Company caused to be placed on the proper

records at Sitka, Alaska, a pretended Proof of For-

feiture of the interest of the plaintiff in and to said

claims for failure to do the assessment work for the

year 1914, which operated as a cloud upon the title of

the plaintiff to said property and tended to deter

other persons than the Chichagoff Mining Company
from bidding upon said property."

XXVII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 28th day of June 1915, the said Probate

Court at Sitka made an order directing the said W.
P. Mills to sell the following property: "One small

house situated at Sitka, Alaska; an undivided half

interest in each of the following lode mining claims

situated at Chichagoff, Alaska, namely: "Over the

Hill," "Pacific," "Golden West," "Rising Sun," and
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also the "Porphyry" lode mining claim at Chichagoff,

Alaska."

XXVIII.

The Court erred in refusing to make the follow-

ing finding of fact prayed by plaintiff:

''On June 28th, 1915, W. P. Mills, with L. M.

Mills as surety executed a bond payable to the United

States in the sum of One Thousand $(1,000.00) Dol-

lars, the only condition of which was to faithfully

execute the duties of the trust according to law and

sell the said real estate in the manner prescribed by

law."

XXIX.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 19th day of October, 1915, the said W.

P. Mills made a return of said Order of sale reciting

the due notice of the sale, and that on said day he

sold the one half interest each in the "Over the Hill,"

"Pacific," "Golden West," and "Rising Sun" lode

claims and the "Porphyry" lode claim to the Chicha-

goff Mining Company for One Thousand ($1,000.00)

Dollars, which was a grossly inadequate price."

XXX.
The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"On the 19th day of October, 1915, an Order

was made in said proceedings confirming said sale
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and thereafter the said W. P. Mills as guardian exe-

cuted a deed to the Chichagoff Mining Company for

said Property."

XXXI.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

''On December 7th, 1915, the Chichagoff Min-

ing Company obtained from H. A. Bauer a quit-

claim deed to all his right, title and interest in and

to the ''Over the Hill," "Pacific," "Rising Sun,"

"Golden West," lode claims and paid for said quit-

claim the sum of Five Hundred ($500.00) Dollars."

XXXII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"Upon petition of A. G. Shoup purporting to act

in his own behalf procured the Probate Court at

Sitka, Alaska, to enter Nunc pro tunc as of June

13th, 1914, an order directing that he serve John

Tuppela with a notice of the hearing on the petition

for the appointment of a guardian of his estate by

posting such notice at three places in the to\^m of

Sitka, Alaska, one of which was at the post office

door, for a period of ten days prior to said hearing.

Also an affidavit of A. G. Shoup reciting in sub-

stance that he was unable to find John Tuppela in

the Sitka Precinct for the reason that he had been

removed to the Morningside Asylum in Portland,
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Oregon, and that he served the notice set out in the

XVII. finding of fact above, by posting copies thereof

at three public places in Sitka, Alaska, one of which

was at the post office."

XXXIII.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

'The defendant company in the course of the

development of its claims, and working through a

tunnel, the portal of which is on the "Young No. 2"

claim beginning about one hundred feet above sea

level and thence following the vein in a northwestly

direction through the Young No. 2, Young No. 3,

Golden Horn, and Golden Gate, all owned by the de-

fendant company, had by April 1917 as a depth of

approximately two thousand feet beneath the sur-

face and some five thousand feet from the portal of

the tunnel penetrated the "Over the Hill" lode and

out therein a large body of high grade ore from

which it has extracted up to the date of the trial

the sum of .$966,045.00 and appropriated the entire

proceeds thereof to its own use."

XXXIV.

The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"There was no proof that the plaintiff had any

knowledge of the said development work and the ex-
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traction of said ore prior to about the time of the be-

ginning of this suit."

XXXV.
The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"In the year 1913, the defendant, the Chichagoff

Mining Company, procured a patent to the "Over the

Hill" claim in its own name, but the other claims

in controversy are not patented."

XXXVI.
The Court erred in refusing to make the follow-

ing finding of fact prayed for by plaintiff

:

"The defendant has not plead nor claimed any

allowance for expenses incurred in extracting the ore

from the "Over the Hill" claim, or any other ex-

penses. On the contrary in its original and amend-

ed answers, the last of which was verified and filed

after the hearing on the motion for an injunction

pendente lite, it denied under oath that it had taken

any ore from said claims, though its general manager

who verified the answers as well as its attorney must

have known that this was false, and such false an-

swers could only have been made to embarrass the

plaintiff in pursuing his remedies, and to mislead the

court.

XXXVII.
The Court erred in refusing to make the follow-
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ing conclusion of law prayed for by plaintiff

:

'That the plaintiff was on June 4th, 1913, the

sole owner of the "Porphyry" Lode claim."

XXXVIII.

The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff

:

"That on said date he was the owner of an un-

divided one half interest in and to the "Over-the-

hill," "The Rising Sun," "The Pacific," and the

"Golden West" lode claims and the defendant was

the owner of the other undivided one-half interest

therein, and that between February 12th, 1913 and

June 4th, 1914, the plaintiff and defendant were

equal co-owners in the said last four mentioned

claims and in joint possession thereof, each recogniz-

ing the title of the other and claiming under the same

titles."

XXXIX.
The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff

:

"That the proceedings had in the Probate Court

purporting to appoint W. P. Mills as guardian and

the attempted sale of the property thereunder were

absolutely void and of no force or effect, because in

contravention of the statute, and a taking of prop-

erty without due process of law, within the mean-
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ing of the prohibition of the 14th amendment of the

Constitution of the United States.

Martin vs. White 146 Fed. page 461.

xxxx.
The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff:

"The Court also finds that if the proceedings

had in the Probate Court were not absolutely void,

yet by reason of the actions of the Chichagoff Mining

Company in preventing a fair sale of the property,

and by reason of the gross irregularities in the en-

tire guardianship proceedings, the sale is voidable

and should bet set aside."

XXXXI.
The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff:

''By the deed from H. A. Bauer to the Chicha-

goff Mining Company dated December 9th, 1915,

the defendant acquired nothing except the perfecting

of the record title which remained with H. A. Bauer

under the notice of location, but whatever interest

said deed may have conveyed it was obtained by the

defendant for the use and benefit of the company

and its co-owner, the plaintiff"

Franklin Mining Co. vs. O^Brian 43 Pac.

1016-55 A. S. R. 1188.

Boyd vs. Boyd QS A. S. R. 169.

Corbin vs. Page 134 A. S. R. 575.
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XXXXII.

The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff

:

"Likewise when the defendant obtained the

patent to the "Over-the-Hill" lode claim in its own

name, such patent inured to the benefit of the plain-

tiff to the extent of one-half thereof."

Turner vs. Saivyer 150 U. S. 578.

XXXXIII.

The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff:

''Whether the publication of the notice of for-

feiture made by W. R. Hanlon and the plaintiff to

H. A. Bauer in 1912 was sufficient in itself to pass

Bauer's interest in the "Over-the-hill" claim to his

co-owners under the mining law, or not, yet Bauer's

acquiescence during the years 1912, 1913, 1914 and

at least till December 9th, 1915, with full knowledge

of Hanlon and Tuppela's claim, estops him and those

in privity with him from now contesting such for-

feiture."

XXXXIV.
The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff:

''Likewise, when the defendant in 1913, entered

into joint possession of the "Over-the-hill," "Pacific,"

"Rising Sun" and "Golden West" claims, with the

plaintiff and as successor in interest to W. R. Hanlon
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and accepted the benefit of the plaintiff's perform-

ance of labor on said claims for said year it was

estoped from denying that plaintiff was it's co-

owner."

xxxxv.
The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff

:

'The defendant not having plead the expense

incurred in mining, milling and reducing the ore

extracted from the ''Over-the-hill" claim nor at-

tempted to prove the same, it follows that the plain-

tiff is entitled to recover one-half of the amount he

has shown was extracted from said claim, after sub-

tracting from the gross sum so extracted the pur-

chase price to the Government to the "Over-the-hill,"

viz (SIOO.OO) and Five Hundred ($500.00) Dollars

paid to H. A. Bauer for the deed from him dated

December 9th, 1915."

XXXVI.
The Court erred in refusing to make the follow-

ing conclusion of law prayed for by plaintiff:

"The plaintiff is entitled to a decree decreeing

and adjudging him to be the sole owner and entitled

to the possession of the "Porphyry" lode claim and to

be half owner of the "Over-the-hill," "Rising Sun,"

"Pacific" and "Golden West" lode claims; also de-

creeing that the probate proceedings, the sale there-

under and the deed made by W. P. Mills are void;
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that they be set aside for naught, held as a cloud upon

plaintiff's title; also that the defendant be decreed to

convey to the plaintiff an undivided one-half interest

in and to the ''Over-the-hill" lode claim; also de-

creeing and adjudging that the plaintiff have and

recover of and from the defendant the sum of $482,-

722.50 and all costs herein incurred. Let a decree

be drav^n accordingly."

XXXXVII.
The Court erred in that part of it's finding of

fact number I, finding in effect that none of the

claims in controversy, except the "Over-the-hill" are

shov^n to have any value.

XXXXVIII.

The Court erred in that part of the finding of

Fact numbered II, v^here it is found that plaintiff

was adjudged insane on June 11th, 1914, the date of

said adjudication being June 4th, 1914.

XXXXIX.
The Court further erred in that part of said

finding II wherein it is found that on June 24th,

1914, and until the value of the "Over-the-hill" had

been demonstrated by defendant at great cost and

labor said claims were of a purely speculative and

uncertain value, if of any value at all.

L.

The Court further erred in said finding II, in

holding that defendant made a bona fide offer of One
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Thousand Dollars for plaintiff's supposed interest in

said claims.

LI.

The Court further erred in said finding II in

holding that at the sale by W. P. Mills, the defendant

purchased all the right, title, and interest of the

plaintiff in and to said claims.

LII.

The Court further erred in said finding II, in

holding in effect that the sale from W. P. Mills as

guardian to Defendant was in entire good faith and

free from fraud, and for all the property sold was

reasonably worth.

LIII.

The Court erred in making Finding of Fact No,

IV, reading as follows

:

'That in the winter of 1905-1906 one W. R.

Hanlon was employed by the said H. A. Bauer to

prospect for, discover and locate lode mining ddlins

for, and in the name of, said Bauer—said Bauer un-

dertaking to pay the wages of said Hanlon and Kis

necessary assistants to be selected by Hanlon, and

all other costs and expenses of said undertaking.

That in pursuance of such employment, the

mining claim called the "Over-the-hill" was duly

discovered and located by the said Hanlon for, and

in the name, of said Bauer, and the location notice

of said claim was duly and regularly recorded.



45

The ground embraced in said Over-the-hill

claim is substantially the same mining ground as

that embraced in the Sea Foam which had been prev-

iously discovered, staked, located and recorded by the

said Hanlon for and in the name of one Bernard

Hirst who had abandoned the same.

That there was no agreement of any kind by

which plaintiff or any one, except Bauer, was to

have any interest in, or aliquot part of, said Over-

the-hill claim, and that as a matter of fact plaintiff

never did have any interest whatsoever in or to said

claim, but that he, nevertheless, claimed to have

an interest therein.

That said mining claim was of a purely specu-

lative value and said Bauer, being a mining pro-

moter and desiring to promote a corporation for the

purpose of placing upon the market said claim and

other claims of which he was the owner, took from

plaintiff the power of attorney marked Exhibit C.

in this case—not intending, however, thereby to ac-

knowledge, and not thereby acknowledging, that said

plaintiff did in fact have any interest in said claim to

convey or deal with."

LIV.

The Court erred in that part of Finding No. VI,

wherein it is found that the deed obtained by the de-

fendant from H. A. Bauer on December 9th, 1915,

was in aid of the purchase by the defendant at guard-
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ian sale, and not for the protection of the tenancy

in common.

LV.

The Court erred in that part of Finding No.

VII, wherein it is found that on January 3rd, 1919,

defendant was the sole owner of the Over-the-hill

claim, and obtained the patent as such.

LVI.

The Court erred in making Finding No. VIII.

reading as follows:

"That on December 19, 1917, the plaintiff

herein, having regained his reason and been fully

cured of his insanity, was discharged from said

asylum, and that at the date of his discharge and

prior thereto the said plaintiff fully knew and under-

stood that the said W. P. Mills as guardian, or sup-

posed guardian, of his estate had sold, conveyed and

transferred all the interest claimed by him in the

mining claims involved herein to the defendant

herein, and he fully knew that the said defendant

was at that time expending large sums of money in

the development of said claims and in the search for

ore bodies therein, and that, notwithstanding such

knowledge on the part of said plaintiff, he failed and

neglected to assert any right or title in or to said

claims, but purposely waited for a period of 17

months before the bringing of this action and before

asserting any right or title in or to the said claims,
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or any of them. That he purposely, and without pro-

test or the assertion of any claim, allowed the de-

fendant to expend large sums of money in the devel-

opment and the mining of said claim and in demon-

strating its value upon the belief that it was the

sole owner of said claim, and that plaintiff has never

contributed or offered to contribute any sum what-

soever to the cost of the development of said claims,

nor to the cost of procuring the patent for the Over-

the-hill, and that by such unreasonable delay and

failure to contribute or offer to contribute he has

been guilty of such gross laches as render it inequit-

able and unjust to allow or permit him to assert his

claim, if any he has, in a court of equity."

LVII.

The Court erred in making the conclusion of

law reading as follows:

'That plaintiff has no right, title or interest in

or to any of the claims named in said complaint save

and except an undivided one-half interest in the

claim known as the Rising Sun, which said half in-

terest was not involved in this case, and is not en-

titled to any equitable relief, and that the complaint

bo dismissed with costs."

LVIII.

The Court erred in not making finding of fact

rnd conclusions of law in favor of plaintiff and



48

against the defendant, and in not entering a decree

for the plaintiff for the relief prayed for.

And for said errors plaintiff prays that the de-

cree of the District Court be reversed, and as the en-

tire evidence and proof is before this Court, that the

cause be remanded v^ith instructions to the lower

Court to enter a decree adjudging the plaintiff to be

the sole owner of the 'Torhyry" lode, and the owner

of an undivided half interest in and to the "Pacific,"

"Rising Sun," "Golden West" and "Over-the-hill."

That the pretended appointment of W. P. Mills

as guardian of the estate of plaintiff and all proceed-

ings thereunder, including the deed to the defendant,

be dcreed void, and set aside as a cloud upon plain-

tiff's title.

That the defendant be decreed to hold the patent

to the Over-the-hill claim in trust for plaintiff to the

extent of one-half thereof, and be decreed to convey

such half.

That plaintiff had judgment against the de-

fendant for $482,522.50 for his part of the ores ex-

tracted from the Over-the-hill claim up to November

12, 1919, and that a further accounting be had of the

ores extracted and appropriated by the defendant

since said date, and plaintiff be decreed to recover

one-half of the value thereof less expenses of mining

and milling.

That plaintiff recover of the defendant the costs
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and disbursements in<'urred in both Courts.

And for such other decree and orders as this

Court may deem just and proper.

(Rec. pp. 650-674.)

ARGUMENT.
We shall group these assignments as they relate

to (a) The 'Torphyry" and "Golden West" claims,

(b) those relating to the 'Tacific/' (c) those relat-

ing to the ''Rising Sun," (d) those relating to the

"Over-the-hill," and (e) those relating to rulings on

the law arising on the facts found and that should

have been found, from the uncontradicted evidence,

but M^hich the Court refused.

1 St. PORPHRY AND GOLDEN WEST.

Assignments VIII, IX, X, XI, XII, XXXIX.

The uncontradicted and undisputed evidence

shows that the plaintiff located the "Porphyry" De-

cember 18th, 1912 and did the assessment work for

the year 1913, (Rec. p. Ex. K.), that W. R.

Hanlon located the "Golden West" July 22nd, 1910,

(Rec. p. J.) and defendant stipulated in

open court that plaintiff was entitled a half interest.

Rec. pp. 808-81.) The Court made no finding what-

soever upon these claims, though request for findings

were duly and seasonably made and requested. (Rec.

p. 626-641.)

It will thus be seen that the decree of the Court
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dismissing the complaint as to the 'Torphyry" and

''Golden West" lodes is not supported by the plead-

ings, the evidence, or the findings of the Court. Plain-

tiff alleged ownership of the 'Torphyry" and a half

interest in the ''Golden West"; he asked that the

pretended guardian's deed to these claims made to

defendant be set aside as a cloud upon his title ; de-

fendant disclaimed as to these claims, besides the

disclaimer in the answer, defendant stipulated in

open Court that plaintiff should have a decree for

these claims. (Rec. pp. 80-81). Plaintiff proved his

tile, and proved the cloud alleged; and the Court

without findings whatever as to the claims, or any

reason given dismisses the complaint. The Court

does say, that none of the claims, except the "Over-

the-hill," have any value. But that was not an is-

sue, was not supported by any evidence, and afforded

no reason for the decree. In any possible view of

the other questions involved, plaintiff was entitled to

a decree for these two claims.

2nd. The "Rising Sun" Title

Assignment V, XVI to XXXII, XXXIX, LVII.

The Court found the facts (there was no dispute

about them) that the "Rising Sun" was duly located

by plaintiff on July 22nd, 1910, as sole owner; that

he remained such sole owner till October 16, 1915,

when the defendant bought a half interest at the

guardian's sale; and he the plaintiff, is now the own-
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er of an undivided half interest. ( IX Finding by the

Court, Rec. p. 43). But though the plaintiff was

only suing for a half interest the Court dismissed

the complaint with costs. (Courts conclusion of law,

Rec. p. 44, LI Assignment p. 669). Independent then

of any other question in the case, or any other finding

or I uling the plaintiff was entitled to a decree for an

undivided half interest in the "Rising Sun" claim.

3rd. The "Pacific."

Assignments VI, VII, XII, XXXIX and LII.

The record shows without dispute that the

"Pacific" was located by Hanlon as stated in the re-

quested lindin gVI, (Rec. p. 15-16) and that the

plaintiff acquired a half interest as stated in re-

quested finding VII, (Rec. p. 552-3 Ex. Ql and Q2).

The Court made no findings whatsoever covering

these issues, but treated the guardian's sale as pass-

ing plaintiff's title to defendant, a question next dis-

cussed.

4th. The Defendant's Claim of Title Under

The Guardian's Sale of Plaintiff's

Interest In The Claims.

Assignments XVI to XXXII inclusive and

XXXIX.
The principal defense relied upon was the de-

fendant's claim that it acquired plaintiff's title by

the guardian's sale of October, 1915. On June 4th,

1914, the date plaintiff was sent to the asylum, and
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for more than a year preceding, he and defendant

were and had been in the joint possession of the

claims, as co-owners, each recognizing the title of

the other, and each claiming under the same title

The most important question arising upon the record

then, is as to the validity of the proceedings for the

appointment of W. P. Mills as guardian of the Estate

of plaintiff and subsequent sale of the plaintiff's

interest to the defendant by Mills as such guard-

ian. If these proceedings were void, it concludes

the case. Every other question raised by the defense

is then easily met and answered.

It appears from an inspection of the record

(Rec. p. 553-578 Ex. R) first: that the petition for

the appointment of a guardian of the Estate of John

Tuppela was not verified; second; no notice was

given to Tuppela of the petition or the hearing there-

on.

Sec. 1595 Com. Laws of Alaska confers Pro-

bate jurisdiction upon United States Commissioners,

including the appointment of guardians of the person

and estates of insane persons. Section 1598 reads:

^'Tlie mode of proceeding is in the nature of a suit

in equity as distinguished from an action at law.

The proceedings are in writing, and are had upon the

application of a party or the order of the Court.

The Court exercises its powers by means of—First.

A citation to the party; Second: An affidavit or
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verified statement of a party." (Then follows fur-

ther provisions not material to the present inquiry).

Under such a statute, an unverified petition

does not invoke the jurisdiction of the Court, and an

appointment of a guardian on such a petition is a

nullity.

Royston's Appeal, 11 North West. Rep. 36.

But there was a further and, if possible, more

fatal objection to the appointment of W. P. Mills as

guardian, tha nthe above. The only pretense of any

notice of the hearing was the posting for ten days in

Sitka of the following:

"In the United States Commissioner's, Exoffi-

cio Probate Court, for the Territory of Alaska, Divi-

sion Number One, Sitka Precinct.

Notice of Hearing.

In the Matter of the Ap-

pointment of a Guardian for

John Tuppela, an Insane

Person.

"The petition of A. G. Shoup, guardian ad litum

for said John Tuppela, an insane person, having been

heretofore filed in this Court, Notice is hereby given

that hearing will be had in the said matter in the of-

fice of the Commissioner at Sitka, Alaska, at the hour

of ten o'clock in the forenoon of the 24th day of June,

1914.
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''Dated at Sitka, Alaska, this 13th day of June,

1914.

"R. W. DeARMAND,
"Commissioner and Exofficio Probate Judge."

(Rec. p. 554, and 617-619).

It may be said, in passing, that this is no notice

at all. It is not addressed to any one, does not state

the nature of the petition, the action sought, or what

the hearing is to be about.

There was no order directing the service of this,

or any other notice, or proof of any service, on the

record prior to November 15th, 1919, six montb^

after this suit was brought, when A. G. Shoup, who

seems to have been active, not only in aiding the de-

fendant to acquire plaintiff's property, while he was

ostensibly acting as attorney for the supposed guard-

ian, but also active in aiding the defense at the trial

of this case, procured the probate record to be

amended to show that he was directed to serve the

said notice by posting for ten days, and that he did

so serve it. (Rec. p. 617-619) . Passing the question

of the power of the Probate Court to alter its records

at that late date, was the service sufficient to give

the Court jurisdiction?

This identical question was before this Court in

the case of Martin vs. White, 146 Fed. 461.

In that case the Probate Court at Fairbanks,

Alaska, made the appointment of a guardian of the
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estate of an insane person upon a verified petition,

and the notice of hearing was served by publishing

in a newspaper and posting for ten days. The sup-

posed guardian brought an action in ejectment for

the possession of a lot alleged to belong to the estate.

The defendant denied the plaintiff's capacity to sue

on the ground that he was not the guardian of the

estate. The trial Court held the appointment good

on collateral attack. This Court reversed the decree

in a learned and elaborate opinion in which most of

the authorities are reviewed. It is unnecessary to

quote at length from the opinion, but among other

reasons for the conclusion reached, this Court

quoted from Martin vs. Metsinger 130 Ind. 555, 30

N.E. 523 as follows:

*'While the statute does not in terms provide for

notice, the proceedings are of such a character that

they cannot be ex parte and be valid. If the Statute

was to be construed as authorizing proceedings of an

ex parte character, it would be, to that extent, in con-

flict with the Constitution of the United States, and

void." (p. 466).

It was argued by the counsel for the defendant

in the Court below, and we assume it will be con-

tended here, that there is a distinction between the

case of Martin vs. White, and the case at bar, in this.

In Martin vs. White there had been no previous adju-

dication of insanity, wl\ile Tuppela had been ad-
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judged insane on June 4th, 1914, in another and en-

tirely separate proceeding, it is true, from the guard-

ianship proceeding begun on June 13th, 1914. Being

insane, the fact of insanity having been determined,

what useful purpose could be served by notice? Ergo,

no notice is required. This argument evidently much

impressed the trial Judge, who strongly differed

with this Court as to the law announced in Martin

vs. White, though the difference was not expressed in

the record.

The argument is susceptable of two complete an-

swers: First; Notice is jurisdictional. As well

contend that in an action against an insane person

no service of summons is necessary because the in-

sane person cannot understand it. Second : It by no

means follows that because a person has been ad-

judged insane and sent to an asylum for treatment,

the notice will not serve all the purposes of protect-

ing his rights at the hearing as if he were entirely

sane. The veiy point was before the Supreme Court

of Massachusetts, at the time that great Court was

presided over by Chief Justice Shaw. A man had

been adjudged insane, and a guardian appointed.

That guardian died; and another was appointed

without notice to the ward. The validity of this ap-

pointment was the question before the Court, and the

point was made that the ward having already been
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fore not necessary; said the Court:

"To say one is insane, and therefore need not be

notified, is to decide the question before it is tried.

Nor would the existence of insanity be a good reason

for dispensing with the notice. A man may be in-

sane so as to be a fit subject for guardianship, and

yet have a sensible opinion and strong feeling upon

the question who that guardian shall be. And that

opinion and feeling it would be the duty as well as

the pleasure of the Court anxiously to consult, as the

happiness of the ward and his restoration to health

might depend upon it.

"But if the party be wholly demented, yet there

are always friends interested in the question, and

whom the notice might reach; and the very fact of

his incapacity to take care of himself furnishes a

sound reason for caution and publicity in all the steps

taken."

Allis vs. Morton. (4 Gray) 70 Mass. 63.

Besides the reasons given by the Court in the

above opinion, it is obvious that in a proceeding to

appoint a guardian of the Estate of an insane per-

son, the fact of insanity is not the ultimate fact to

be tried. It may be an indispensable evidentiary

fact, without the existence of which a guardian could

not be legally appointed. But standing alone, it does

not necessarily render such appointment either ne-
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cessary or proper. The ultimate fact is the necessity

of some one to care for the estate. A man may be in-

sane on some one subject, and need medical treat-

ment in an asylum, yet be perfectly competent to care

for his property. He may be wholly demented, and

yet arrangements may have been made, either by the

man himself or his relatives, which would render the

appointment of a guardian wholly unnecessary and

most oppressive and wrongful. Again the allegation

that he has been adjudged insane, is not an allegation

that he is then insane. He may have recovered.

The trial Court, evidently realizing that a rul-

ing sustaining the appointment of the guardian in

this case would conflict with the law, as declared by

this Court in Martin vs. White attempted to avoid

ruling upon the question. In the opinion of the

lower Court (Rec. p. 45-60) the question is not re-

ferred to except in the concluding paragraph, where

the Court states that he finds an entire absence of

any evidence of fraud in the guardian's sale, and

adds, "but owing to the limited time at my disposal

for an investigation of the law bearing upon the sub-

ject I am unable to arrive at a satisfactory conclusion

as to whether the guardian's sale should be upheld

even though there was no fraud. The view I take of

the points heretofore adverted to renders it unneces-

sary for me to pass on this matter." (Rec. p. 59)

.

Well, the Court had the case under advisement
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nearly three months; had had the diligent aid of

counsel on both sides ; the first and principal purpose

of the suit was to secure a judicial determination of

this question ; it was the first petition in the prayer

for relief ; without its determination it was impossi-

ble to decide the title to the "Rising Sun," "Pacific,"

"Golden West" or "Porphyry" claims; after the ver-

dict of the jury in favor of the plaintiff as to the

"grubstake" contract, it was impossible to decide the

title to the "Over-the-hill" without deciding whether

or not the guardianship proceedings were void or

otherwise. Yet the Court below held in effect that

this issue of law was immaterial. But notwithstand-

ing the disclaimer of a decision on the point made in

the opinion the Court, did uphold the guardian^s sale

in the findings and decree.

The ninth finding of fact is as follows : "That

the "Rising Sun" lode mining claim was discovered,

staked and located by the plaintiff John Tuppela on

July 22nd, 1910, and location notice in the sole name

of John Tuppela was duly filed and recorded accord-

ing to law, and the said John Tuppela was the sole

owner of said claim until October 16th, 1915; and

that he now is the owner of an undivided one-half

interest in said "Rising Sun" claim, which said one-

half interest is not embraced in the property con-

veyed by said guardian." (Rec. p. 43).

And the conclusion of law is, "That plaintiff has
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no right, title or interest in or to any of the claims

named in said complaint, save and except an undivid-

ed one-half interest in the claim known as the "Ris-

ing Sun," which said half interest was not involved in

this case, and is not entitled to any equitable relief,

and that the complaint be dismissed with costs."

(Rec. p. 44).

The guardian's sale was also necessarily if only

impliedly upheld as to the "Pacific." The Court made

no findings whatever upon the title to the "Pacific"

lode. But the undisputed facts were that the "Paci-

fic" was located by W. R. Hanlon October 24th,

1907, (Rec. p.p. 15-16-25) ; that he conveyed prior

to 1911, a half interest to plaintiff, (Rec. p. 552-3

Ex. Ql, 2) ; that he conveyed his remaining half in-

terest to defendant February 12th, 1913, (Rec. p.

543-6, Ex. M), and defendant went into joint pos-

session with plaintiff; that in October, 1915, the de-

fendant bought at the supposed guardian's sale

plaintiff's half interest. Unless the guardian sale

was valid, how then could the Court refuse to decree

this half interest to plaintiff?

It is manifest then, that under the pleadings,

the findings of the Court (so far as they went) and

the undisputed evidence, the plaintiff was entitled

to a decree for the "Porphyry," and for an undivided

half interest in the "Rising Sun," "Pacific" and

"Golden West" lode claims.
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This brings us to the questions of both fact and

law involved in the rights of the plaintiff in and to

the

5th. Over-The-Hill Claim.

Assignments I to IV, and XXXIX and LIII.

It was claimed by the plaintiff that the "Over-

the hill" was located under what is commonly called

by miners a "grubstake" agreement, whereby H. A.

Bauer, W. R. Hanlon, Charles Peterson and John

Tuppela, each acquired an undivided one-quarter in-

terest. This was denied by defendant, which claimed

that the "Over-the-hill" was located solely for H. A.

Bauer, and none of the others named ever had any

interest therein. The jury found for the plaintiff

on this issue ; the findings were put in evidence with-

out objection (Rec. p. 587), were never set

aside, but were ignored by the Court, which made

findings on the issue for the defendant. In reaching

the conclusions embodied in these findings we think,

and will endeavor to show, that the Court proceed-

ed upon a serious mistake of fact, ignored as imma-

terial a large part of the plaintiff's most persuasive

and undisputed evidence, and applied wrong

principles of law, in the consideration and determina-

tion of the issue, and the findings are against the

overwhelming weight of the evidence, and against

all the credible evidence in the case.



62

In his case in chief plaintiff testified (Rec. p.

137-194) that he and Hanlon had been prospecting in

the vicinity of Chichagoff in the summer of 1905,

where a new "strike" or discovery of gold had been

made. They returned to Sitka that fall, and both,

it seems, went to work for the winter for H. A. Bauer

at Silver Bay near that place. Sometime in the win-

ter plaintiff and Hanlon met Bauer on the Steamer

Cottage City at the wharf in Sitka, upon which

steamer Bauer was leaving for Seattle, and they then

and there agreed that in the spring plaintiff and

Hanlon should go to Chichagoff and prospect and

locate claims. The supplies for the venture were to

be furnished by H. A. Bauer who had made arrange-

ments to that end at Mills store in Sitka, and all

claims located were to be shared equally between the

three. Sometime about the middle of March, 1906,

Hanlon got the supplies at Mills store, but as the

large sailing boat in which they were intending to go,

required three men to handle, he procured Charles

Peterson to join the party with the understanding

that the lacations made should then be shared in the

proportion of one-quarter each. The three with the

supplies furnished by Bauer, then proceeded to Chi-

chagoff, and on March 26, located the '"Over-the-hill"

in the name of H. A. Bauer by W. R. Hanlon, Agent,

plaintiff and Peterson signing the location notice as

witnesses. Neither plaintiff nor Peterson could
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read or tvrite English. (Rec. p. 141 and 89), and the

location notices were prepared by Hanlon. The next

day they located the "Mystery" claim in the name of

plaintiff and Charles Peterson (Rec. p. 515, Ex. C)

;

later in April three other claims, the "Aurated,"

''Authentic" and "Cablegram" were located, one in

the name of Charles Peterson and John Tuppela,

and the other two in the name of H. A. Bauer, W. R.

Hanlon, Charles Peterson, and John Tuppela (Rec.

p. 517-522, Ex. D). These five were all the claims

located on this trip. Bauer never objected to the

change from one-third to one-quarter interest and

never claimed except one-quarter.

Charles Peterson testified by deposition that he

went with Hanlon and Tuppela on the prospecting

trip, Hanlon making the arrangements with him.

He had not seen Bauer at that time. It was under-

stood and agreed that each of the four, Bauer, Han-

lon, Peterson and Tuppela, should have a quarter

interest in whatever was located. He knew five

claims were located on the trip but did not know in

whose names the location notices were made. (Rec.

p. 82-95).

On January 10th, 1907, Peterson sold and con-

veyed his one-quarter interest in the five claims to

H. A. Bauer in consideration of a conveyance from

Bauer to him of a house and lot in Sitka (Rec. p. 87)

.

That was all he ever got out of the claims. He was
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trip. (Rec. p. 87).

On the same day that Bauer bought Peterson's

quarter interest, he obtained from Hanlon and Tup-

pela each a Power of Attorney to sell their interests

in the same five claims. These Powers of Attorney

were drav^ by Bauer. ( Rec. p. 76, 204 )

.

The annual assessment work for 1908 was

done by the plaintiff, and Bauer paid him $50.00 for

his part thereof. (Rec. p. 142).

The annual labor for the year 1909, 1910 and

1911, was done by the plaintiff and W. R. Hanlon,

as part owners (Rec. p. 142-3 and Exhibit B, pp.

507-512).

In January, 1912, Hanlon and Plaintiff began

the publication of a notice of forfeiture of his inter-

est in the claim for his failure to perform or pay for

his part of the annual labor for said three years. This

publication appeared at least once a week for 90

days, and was seen and read by Bauer while running.

(Rec. p. 351).

The annual labor for 1912 was done alone by
plaintiff as part owner. (Rec. p. 146, Ex. B).

In January, 1913, plaintiff published a notice

of forfeiture to Hanlon for his failure to perform or

pay for his part of the annual labor for 1912, and

after Hanlon sold to defendant, it paid plaintiff

and saved the forfeiture. (Rec. p. 147).
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R. Hanlon (Rce. p. 271-314) and H. A. Bauer (Rec.

p. 315-373). On direct examination they testified

in substance that there was never any meeting on

board the Cottage City, as testified to by plaintiff;

that there was never any "grubstake" agreement;

that Bauer in February, 1906, employed Hanlon to

go to Chichagoff in the spring and prospect and lo-

cate claims for him and in his name, and Bauer made

arrangements at Mills' store for Hanlon to get on

his credit supplies for the trip; that plaintiff and

Peterson were both hired by Hanlon on wages to go

with him; that they did go with him, and that the

"Over-the-hill," the first claim located, was located

for and in the name of Bauer. Hanlon's explanation

of the other four claims being located as they were,

was that Peterson and plaintiff threatened to quit

work unless they were given an interest in the

claims, and to induce them to stay he put their names

on the location notices. ( Rec. p. 282 ) . But he gave

no explanation of why his name appeared as locator

on two of them.

He gave no explanation of why, if he was

Bauer's hired man he gave Bauer a power of attorney

to sell his interest in the claims.

He gave no explanation of why he joined in

the notice of forfeiture of Bauer's part interest in the

'^Over-the-hiW claim.
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He gave no explanation of why he claimed aw
interest from the time of location till he conveyed a\

half interest in the "Over-the-hill" to the defendant.

He gave no explanation of his solemn declara-

tion made to J. L. Freeburn at the time of his con-

veyance to defendant, that John Tuppela owned the

other undivided half interest in the ''Over-the-hill."

Yet the Court ignores all these things in the opinion,

findings and decree.

Bauer's explanation of why the "Over-the-hill"

claim was included in the deed from Peterson, and in

the powers of attorney from Hanlon and Tuppela

was that he did not know at the time what claims he

owned and what claims they had interests in, and

therefore he included in the deed and powers of at-

torney every thing they might have had an interest

in. But he was in Sitka where the location notices

w^ere recorded, and Hanlon, his agent, was present,

a party to one of the instruments, and a witness to

the other two. Surely Hanlon knew if he himself,

Peterson and Tuppela had no interest in the "Over-

the-hill." If he did not know what interest Peterson

had, why specify one-quarter?

His explanation of the assessment work was that

Hanlon was his agent from prior to 1906, till about

1914, and he trusted to Hanlon to have the work done

for him, supposed he had. But he never examined

the records to see if the proof of labor had been rec-
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orded, and never inquired of Hanlon to ascertain if

he had done it.

Hanlon on cross-examination was asked if, in

the trial of a suit brought by him against the Chicha-

goff Mining Co. in the preceding spring, he had not

given certain testimony set out below, but was utter-

ly unable to remember anything about it; he would

neither admit nor deny, (Rec. p. 289-302).

So Mrs. L. A. Green, the Court stenographer,

was called in rebuttal, and testified that Hanlon had

testified as follows on the trial of the case of Hanlon

vs. Chichagoff Mining Co.

Q. I will hand you here a letter dated May 8,

1908, and ask you if that is your handwriting and

your signature?

A. Yes, it looks like a letter I wrote, all except

there must be something added to this letter.

Q. Something added to it?

A. Yes, with a different kind of pencil—dif-

ferent writing.

Q. Where is it added?

A. Right here (indicating).

Q. That is over near the end of it?

A. Yes.

Q. The other part is yours, is it?

A. That is my writing, but this here

—

Q. You think that is added?

A. This isn't my writing here.
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Q. The other part of it, though, is yours, is it?

A. It looks like it, yes.

Q. Mr. Hanlon, you stated that this letter was

written by you to Mr. Bauer?

A. I believe so.

Q. And you stated something here about hav-

ing a talk with a lawyer about the claims at Chicha-

goff, and "we must get Tuppela out as we cannot

ever do any thing with the claims, as he is a jackass."

What claims do you refer to?

A. The "Over-the-hill" claim.

Q. Any other?

A. The "Mystery."

Q. Where was that?

A. Adjoining the "Over-the-hill."

Q. Did Mr. Bauer have an interest in those?

A. Yes.

Q. Any other claims?

A. The "Monte Cristo."

Q. Did he have any interest in that?

A. Yes.

Q. Any others?

A. The "Cablegram" and the "Aurated."

Q. Did Charlie Peterson have any interest in

the claim?

A. He was interested in the "Over-the-hill"

claim and Mr. Bauer bought him out.

Q. Did John Tuppela own a half interest in
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interest in at that time?

A. Which other three claims the ''Rising

Sun"?

Q. The "Rising Sun" and the "Over-the-hill."

A. He owned the ''Rising Sun," and he owned

a half interest in the "Over-the-hill" claim. (Rec. p.

488-492).

Bauer was called as a witness after Hanlon. He
evidently did not care to be placed in the "don't re-

member" class, as he had seen Hanlan placed. So

when on cross-examination his attention was called

to his testimony given on the trial of Hanlon vs. Chi-

chagoff Mining Co. he admitted that he gave the

testimony which was in substance that after the

"strike" at Chichagoff was made, and before any

claims were located he had an agreement to which W.

R. Hanlon was a party whereby he furnished the

money and the other party was to do the locating,

and that the "Over-the-hill" was one of the claims

located under this agreement. (Rec. p. 339-342).

This issue was submitted to the jury, and the

jury found (Rec. p. 587 Ex. X.) in response to the

first and second questions, that the meeting took

place on board the Cottage City, as testified to by

plaintiff and denied by Hanlon and Bauer, and that

a "grubstake" understanding was there arrived at.

In response to the third question, they were unable to
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say what interest Tuppela was to have, obviously

for the reason that the way the questions were fram-

ed the jury were unable to say whether the interest

mentioned in the question was the third interest

agreed on originally or the quarter interest agreed on

when Peterson came into the agreement.

The jury also found that plaintiff assisted in

discovering, locating and marking the boundaries.

These findings were never set aside, or objected to,

and are in evidence.

This was the substance of the evidence before

the Court on the issue of the ''grubstake" contract.

Let us see how the Court dealt with it, and what prin-

ciples guided in the consideration given it.

In the first place the Court in dealing with the

testimony of the plaintiff, as disclosed in the opinion

filed (Rec. p. 47-48) has, it seems to us, taken a most

unfair advantage of the plaintiff's ignorance of the

English language, and quotes from a part of his

cross-examination to sustain the Court's contention

(it was never the contention of the counsel for the

defense) that if there was an agreement between

Bauer, Hanlon and Tuppela to share the claims in

common, it failed for lack of a specific understanding

as to the aliquot share each was to have. In giving

the testimony quoted in the opinion, plaintiff was

manifestly confused, and did not understanding the

questions put. But the Court overlooked the fact that
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both in the direct and later in the cross-examination

plaintiff did testify specifically as to the precise in-

terest each was to have under the grubstake agree-

ment. (Rec. pp. 139-142-164-183-188.) The Court

also overlooked the fact that Hanlon and Bauer had

each repeatedly recognized the aliquot interests that

they and the plaintiff each had. ( Rec. p. 584 Ex. V.

)

The plaintiff's testimony as it purports to be quoted

by the Court, is not found in the record at any one

place ; it is gathered from a number of places, taken

out of its context, and stated all together and thus

made to appear much stronger than when read in its

proper connection. Yet apparently with the testi-

mony quoted alone in mind, the Court comments

theron as follows "From all this it is apparent that

plaintiff simply jumped at the conclusion that be-

cause two men are to prospect and locate and a third

is to furnish grub the division of interests is neces-

sarily to be on the basis of one-third each," (Rec.

p. -4=^— ) Why did the Court not also add that all

the other parties to the agreement had also jumped

to the same conclusion, and acted thereon? That was

the undisputed evidence, and sufficient to show clear-

ly what was the real agreement as to the respective

interests. Besides if plaintiff did "jump to the

conclusion" attributed to him by the Court, it hap-

pens to he the law.

"What is popularly known in the West as a
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grubstake contract is an agreement whereby one

party supplies the ''grubstake" or provisions and

the outfit and advances money to defray the expenses

Df the venture, v^hile the other party goes out into the

mining regions and prospects for, and attempts to

discover and locate, mining claims. Such locations

inure to the benefit of both parties, each being en-

titled to a one half interest where no other division*

is agreed on." (Italics ours) Mod. Am. Law Vol. VI.

p. 474.

The same rule applies to all tenancies in com-

mon ; in the absence of evidence to the contrary the

presumption of law is that their interests are equal.

Sheets vs. Stark 14 Ga. 429.

MarJcoe vs. Wakeman, 107 111. 251.

Campan vs. Campan 44 Mich. 31.

Weist vs. Grant 71 Pac. 95.

Jacks vs. Moore 87 N. Y. Sup. 1101, 94 Ap.

Div. 504,

Wade vs. Boyd 24 Tex. Civ. App. 492.

Gilmer vs. Beauchamp 40 Tex. Civ. App.

125.

Btrt we do not think the point really involved

here, for both plaintiff and Peterson testified clearly

and specifically as to the interest each was to have

;

(Rec. p. 139-142, 164, 184-85-86, 189) Bauer recog-

nized the interest of each as one-quarter when he

bought out Peterson; Hanlon recognized it as one-
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quarter
;

( Rec. p. 584 Ex. V. ) and defendant recog-

nized plaintiff as the owner of a half interest in 1913,

after he and Hanlon had acquired Bauer's half in-

terest between them. What more could a chancellor

require? But the Court overlooked all this; yet

these acts of all the parties in interest, running

through years, is the strongest corroboration of the

testimony of plaintiff and Peterson on this point, that

it is possible to have. It amounted we think to a

demonstration, not only to the "grubstake" agree-

ment, but as to it's terms.

Moore on Facts, Vol. 2, Sec. 1139.

Goldsmith vs. Ins. Co. 114 Fed. 916.

Sharon vs. Hill, 26 Fed. page 376.

Mr. Moore in support of his text, cites scores

of cases. The principle seems to be of universal ap-

plication, for it grows out of human nature and the

universal experinece of mankind. Indeed it is the rec-

ord of the conduct of the Disciples after the first

Easter that has convinced Christiandom of the truth

of the Resurrection—not the mere assertions of the

fact in the Gospels.

The Court then states the testimony of Hanlon

and Bauer that no agreement was ever made, etc.

The Court admits that Hanlon was successfully im-

peached, but overlooked the fact that Bauer was

also, "As to many matters" says the Court, "testified

to by Hanlon he was evidently falsifying at one trial
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^ or the other and was considerably embarrassed,"

o and then follows this very logical deduction **But

f5 I think it more likely that he was falsifying at that

'2 trial where his interests were at stake than at this

tral, in whose outcome he is not shown to have any

<D interest." (Rec. p. 49-50) . In other words the Court

^ disbelieved the unimpeached, though of course not

P^ disinterested testimony of) Peterson, both corrobor-

«H
o •n

•H ated by the actions and conduct of all parties in

B t^ interest, extending through years, and the verdict

^ g of the jury, as against the testimony of an admitted

"^ ^ perjurer, because it was not directly shown that he

«H 0.1 was at the time also suborned.

•H The Court says in his opinion (Rec. p. 49) that

^ ® the suit of Hanlon vs. Chichagoff Mining Co., was

H S io recover an interest in the ^^Over-the-hiW claim

© for himself. That is not true. The record shows

r^ ^ pages 117, 294 that the suit was to recover a half

3 interest in the 'Tacific." The "Over-the-hill" was

only incidentally brought in in this way: Hanlon

was suing for a half interest in the "Pacific," claim-

ing that when he made the deed to the Chichagoff

Mining Co. to a half interest in that claim February

1th, 1913, he retained the remaining half. The Com-

pany claimed that he never had but a half, because

1st. it was located under a grubstake contract, the

same contract under which the "Over-the-hill" and

other claims were located. 2nd. That Hanlon had
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conveyed the other half to Tuppela. Hanlon admit-

ted the "grubstake" contract as to the "Over-the-

hill" but denied it as to the 'Tacific" located more

than a year later. Now that case was tried before

the same judge who tried the case at bar. Less than

a year intervened between the trials. He had or could

have had the record before him when deciding this

case. The statement that Hanlon was suing for the

"Over-the-hill" is untrue, and the Court gives it as

the only reason for accepting Hanlon's testimony.

Now if this was an uintentional error, nevertheless

it was an error which entered into and colored the

Court's mind in weighing the testimony, and destroys

we think, completely the usual presumption in favor

of the findings of the trial Court. If the statement

was not made in error, it is for this Court to decide

what weight to give the reasoning.

The Court then finds that Bauer's explanation

of the reason the "Over-the-hill" claim was included

in the powers of attorney from plaintiff and Hanlon

to be reasonable. Was it? We submit that in view

of the fact that all the parties were present who had

knowledge of the facts ; in view of the sworn state-

ments of both Hanlon and Bauer in the case of Han-

lon vs. Chichagoff Mining Co.; in view of the con-

duct of Bauer, Hanlon, and Tuppela relating to the

claim ; in view of the very statement itself, it was a

manifest and patent falsehood.
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The special verdict of the jury established 1st.

That in the winter 1905 and 6, there was a meeting

on board the Cottage City between Bauer, Hanlon

and plaintiff, at which, 2nd. A ''grubstake under-

standing was arrived at, and 3rd. That plaintiff

assisted in discovering, locating and marking the

boundaries of the "Over-the-hill" claims. These

points were the only ones on which there was any

conflict in the evidence, and the findings of the jury

are conclusive upon the Court until set side. If the

Court is not satisfied with the findings he may set

them aside. He cannot simply disregard them.

See III Greenleaf on Evidence Sec. 263.

The Court, however, in weighing the testimony,

and making findings, not only proceeded upon a

serious mistake of fact in assuming that Hanlon had

sued for a half interest in the "Over-the-hill" in his

suit against the Chichagoff Mining Co. but it also

applied a wrong theory of the law to the ''grubstake"

contract. It will be observed in the first place, that

assuming the plaintiff's evidence to be true, and the

jury found to be true, as to the making of the con-

tract, there is no conflict in the evidence as to the

share each was to have. It was to be one-quarter. No-

body denied this. Hanlon and Bauer simply swore

that there was no such contract. They never claimed

that there was a contract with some of it's terms left

indefinite.
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But the Court in the opinion filed (Rec. p. 50-

52) applied to ''grubstake" contracts the strict prin-

ciples of the law of evidence governing resulting

trusts. We do not admit for a moment, that the

proof was not sufficiently clear and conclusive to

meet the test imposed, but the trial Court thought

otherwise; and if that Court was proceeding upon

an erroneous theory of the law, then it's conclusions

are stripped of any presumptions in their favor, and

the case should be re-examined on it's merits by this

Court.

But does the law of resulting trusts apply to

"grubstake" agreements at all? We think not. The

only case we have been able to find where the point

was directly ruled upon is the case of Morrow vs.

Matthew 79 Pac. 196, decided by the Supreme Court

of Idaho. The sylabus by the Court, is as follows

:

"1. The rule which has been adopted and fol-

lowed by Courts of equity requiring a plaintiff who

seeks to establish a trust in real property contrary

to the express terms of the deed which vested title in

another to make out his case ''Clearly and satisfact-

orily beyond a reasonable doubt" does not find the

sam.e reason for its application in a case where a

party to a "grubstake" agreement invokes the aid of

a court of equity in establishing a trust in mining

claims located on the public domain by one of the

parties to such agreement.
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"2. A location notice is not an instrument of

like solemnity and dignity as sealed instruments at

common law, and in cases seeking to establish a trust

is not entitled to protection under the same rules

applicable to sealed instruments.

"3. The Courts will not refuse to enforce a

"grubstake" agreement simply because a complain-

ant cannot produce that great preponderance of evi-

dence which produces a moral certainty and pre-

cludes all reasonable doubt."

And on page 201, the Court says: "It must

necessarily follow that when one of the parties to

the grubstake agreement asserts his right in a court

of equity to an interest in a mining claim located by

a party to such contract, he is not in the position

of seeking to assert or establish a right which is in

conflict with the express terms of a deed of convey-

ance or written instrument of like dignity and

solemnity. By such action he is seeking to establish

a tenancy in common with the locator, which does

not appear by the record title, created by the locator

alone, but which in fact does exist in equity and good

conscience.''^ (Italics ours) And it may be added, the

location notice alone is not the title, as is a deed.

Standing alone it is not evidence of title. The title

to a mining claim is acquired by discovery, and

marking the boundaries, unless a local statute also

requires a location notice, and in 1906, there was



7g

no such statute in Alaska. The location notice in

this case, was the act of Bauer through his agent

Hanlon. Neither Peterson or plaintiff could read

it even. But the purchase from the government v^as

made by plaintiff, Peterson and Hanlon when they

discovered and staked.

But the Court finds that Hanlon is the only one

who made a discovery and the only one who did any-

thing in the location of the claim. This is based

solely on the testimony of Hanlon, who is squarely

contradicted by both plaintiff and Peterson and the

verdict of the jury. But if they were all working

under a ''grubstake" contract it is wholly immaterial

who discovered or staked, for the act of one was the

act of all.

We think it clear then beyond a reasonable

doubt, that in 1914, at the time plaintiff was sent to

the asylum he was the sole ovnier of the "Porphyry"

and the owner of an undivided one-half interest in

the other four claims, the "Over-the-hill," "Rising

Sun," "Pacific" and "Golden West" ; and as to the

last four, was a contenant, in joint possession with

the defendant, each recognizing the other as a coten-

ant. So far then as the "Porphyry," "Pacific" and

"Golden West" claims are concerned the plaintiff

was entitled to the decree prayed for, unless the sale

under the guardianship proceedings was valid and
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passed his title to the defendant—a question already

discussed.

But the Court further held that defendant was

bound by laches from recovering any thing. This

defense was plead only as to the "Over-the-hiir\ but

the Court seems to have sustained it as to all.

6th. Plaintiff's Laches.

Assignment LVI.

The Court found, in effect, that plaintiff re-

gained his reason on December 19th, 1917, and at

that date, and prior thereto, fully knew that Mills

as guardian had sold his property ; he fully knew that

defendant was expending large sums of money in

developing it ; that notwithstanding such knowledge

plaintiff stood by, failing to assert any claim, seven-

teen months, purposely allowing the defendant to

expend large sums in development work in the belief

that it owned the claims, and that plaintiff has never

contributed or offered to contribute to such expendi-

tures, or to the cost of procuring the patent to the

"Over-the-hill. (VIII Finding of ^Fact, Rec. pp.

42^43).

This finding is absolutely unsupported by, and

is directly opposed to the evidence. The only truth

in it, is that plaintiff regained his reason on Decem-

ber 19th, 1917, and brought this suit seventeen

months later.

There is no proof that plaintiff knew of the
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sale by Mills until September or October, 1918.

There is no proof that he knew of any work

on his claims until a very short time before the suit

was brought. The workings were all far under-

ground, reached by a tunnel the portal of which was

on defendant's claims.

There was no proof of any expenditures by de-

fendant in doing the development work, and the de-

velopment ivork was all done prior to the time plain-

tiff regained his reason.

The record shows that the tunnel from its mouth

to the Easterly line of the "Over-the-hill" was all in

ground owned solely by the defendant, and absolutely

essential to the working of that ground, which de-

fendant was doing at a huge profit. The only devel-

opment work strictly speaking, on the "Over-the-

hill" prior to the time defendant began the profitable

mining of the ore chute therein was the running of

about 1G5 feet of tunnel from the Easterly line of

the claim to the ore chute. This part of the tunnel

was completed at least as early as April 1917, some

eight or nine months before plaintiff recovered his

reason (Freebum Rec. p. 423) There is no proof

of the cost of driving this 165 feet, and J. L. Free-

burn, the general manager of the defendant testified

that the tunnel was driven for the purpose of getting

waste material to fill the stopes on defendanVs own

ground. (Rec. pp. 412, 423, 441.) According to
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Freeburn as the ore was drawn from the stopes in

the Temby and Golden Gate chutes, all on defend-

ant's ground, they had to fill the stopes with waste

to prevent caving, and that they sometimes ran

cross-cuts to get this material; so he concluded to

extend the tunnel and use the material thus secured

for that purpose, and also thinking they might strike

another ore body. This of course defendant had a

right to do, as it was a half owner of the ''Over-the-

hill." In April, 1917, defendant cut the ore chute

in the "Over-the-hill," and proceeded to mine and ap-

propriate the rich ore therefrom. When plaintiff

learned of the situation defendant had appropriated

nearly a half million of gold belonging to plaintiff;

he sued for an accounting, and in his pleadings ( Rec.

p. 33) offered to allow the defendant all proper ex-

penditures made by it. Was he required under the

law, to do more? When the defendant already had

in its vaults nearly a million dollars taken from the

common property, must the defendant, in suing for

an accounting, pay or offer to pay his part of the few

thousands expended in producing the million? Was
not the defendant already paid out of the common

property? It seems to us that it might as well be

contended that if one co-owner of a bin of wheat

hauled it to market and sold it for his own use, his

co-owner could not recover until he had paid, or

offered to pay his part of the haulage.
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It is true, as said by the Court, in the opinion

filed that the doctrine of laches is applied with great

strictness in mining cases, but it is not applied in

mining cases except upon the same principles that it

is applied in other cases. It is not applied against

an insane man for delay occurring during his in-

sanity, and is not applied unless there has been

negligent delay to the prejudice of the party invok-

ing the defense.

The Court's application of the doctrine of laches

to the plaintiff prior to the time he regained his rea-

son, (Rec. p. 42) is illegal; the doctrine cannot be in-

voked against the insane.

Trowbride vs. Stone's Admr. 42 West Va.

454, 26 S. E. 363.

Delay alone is not sufficient to sustain the bar

;

there must be a change of circumstances after know-

ledge of the facts which renders it inequitable to

enforce the right. That is negligence on the one side,

resulting in prejudice to the other.

Pom. Eq. Jur. 3rd. Ed. Vol. V. Sec. 21.

Ripley vs. Seligman 88 Mich. 177.

Babb vs. Sullivan 43 S. C, 436. 21 S. E.

277.

DeNuth vs. Old Town Bank 85 N. Y. 315,

60 Am. St. R. 322.

Here all the development work the Court refers

to, was done while the plaintiff was insane. But the
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delay from the time plaintiff recovered his reason,

even if he had full knowledge, would not have con-

stituted laches, for that delay was solely to the

prejudice of plaintiff and not the defendant, unless

it be contended that it is laches to stand by and see

another appropriate the whole of property in which

the one standing by has a half interest.

It seems to us that the whole claim of laches,

is utterly unfounded, and was applied by the Court

upon a total misconception of both the law and the

facts.

7th. There Was Fraud in the Guardianship
Proceedings and Sale.

Assignments XXIII to XXVII, XL, L, and LII.

We do not think it will be necessary for this

Court to consider this question at all. We think it

will be found that the order of the Probate Court at

Sitka, appointing W. P. Mills guardian of the Estate

of John Tuppela, without notice or process of any

kind, was void. But in as much as the trial Court

went out of way to clear the defendant of any impu-

tation of fraud we will briefly call the Court's atten-

tion to the urydisputed facts.

Mills claims to have been appointed guardian

on June 24th, 1914. It was his duty to preserve and

care for plaintiff's property the same as if it were his

ov/n. It is true the estate had no money with which

to do the assessment work that year, and the work
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had to be done, or the property sold; otherwise it

would be lost. Now Mills had just sold the adjoin-

ing property to the defendant for $105,000.00. He
knew his ward's property had at least great potential

value. Did he examine the claims? No. Did he

try to raise money to do the assessment work? No.

Did he make any effort to sell them before for-

feiture? No. What did he do in 1914, in discharge

of his duty to care for and preserve his ward's prop-

erty? Absolutely nothing. He sat still, and let the

defendant, as co-owner, do all the work, and publish

a notice of forfeiture in January, February and

March 1915. This forfeiture as has been pointed out

was void. What is the next step? On May the 19th,

1915, the defendant offers him $1,000.00 if he will

sell as guardian. He accepts the offer. Of course

it had to be sold at public outcry, and someone might

interfere with this bargain by bidding more. So on

claratory statement of the forfeiture of plaintiff's

title—the very title it had agreed to buy at the guard-

ian's sale for $1,000.00. And A. G. Shoup, the attor-

ney for the guardian prepared and placed on record

this cloud upon the title of the guardian he repre-

sented. At the sale there is no bidder except the de-

fendant. Of course not. And it is struck off to it

for $1,000. (Rec. pp. 209-266.)

Now Mills and Shoup, both residing beyond the

reach of a subpoena voluntarily appear as witnesses
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against the plaintiff. Nay more, Shoup in Novem-

ber 1919, is trying to have the record in the Probate

Court so corrected as to benefit the defendant as

against the plaintiff whose estate he had represented.

Here we have a series of acts and omissions lead-

ing inevitably to the transfer of the plaintiff's title

to the defendant participated in by the guardian, the

guardian's attorney and the defendant. And no

explanation of these acts and omissions is offered.

The defendant for $1,000.00 is claiming property

thereunder worth at least a million dollars, these

questionable and unexplained transactions are ap-

proved by the Court as of the utmost good faith ! If

this is good faith, what is fraud and overreaching?

The above facts alone, we think, render the sale

void ; but taken in connection with the irregularities

on the Probate record, no Court should let it stand.

But as we are firmly of the opinion that the whole

guardianship proceeding is void ab initio, for the

reasons heretofore stated, we content ourselves vnth

merely pointing out the other irregularities plead

:

1st. The guardian's bond (Rec. p. 556) was

not conditioned as required by sections 1723 and

1729, Compiled Laws of Alaska.

2nd. The Commissioner did not certify in writ-

ing his approbation of the proposed sale as required

by Section 1758.

3rd. The bond required to be given by Section
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1759 before selling, is not conditioned as required by

said section. (Rec. p. 565.)

4th. The petition for the sale (Rec. p. 558)

does not mention the "Porphyry" ; while the order of

sale (Rec. p. 563) includes the "Porphyry."

5th. The parcels (5) were not sold separately,

but in one lump sum. (Rec. p. 567).

8th. The Defence Under Bauer's Quit Claim

Deed of Dec. 9, 1915.

Assignments IV, XLI, and LIV.

Did the defendant then acquire any thing which

it could assert against plaintiff under it's quit claim

from Bauer? In the first place Bauer had nothing

to convey. His interest had been forfeited in 1912,

and that forfeiture he had acquiesed in for over three

years, with full knowledge. The only objection

urged to the forfeiture by defendant is that the no-

tice was not published in a news paper in Douglas

City instead of in Juneau, and there is some evi-

dence that Douglas is a shade nearer the claim. But

this difference if any, in a matter of 170 miles is

negligible

—

de minimis non curat lex. Besides full

knowledge was brought home to Bauer, he read the

notice while it was being published.

But even if we conceded that the publication of

the notice was defective, still the defendant cannot

defeat the plaintiff's suit by this quit claim, for as

matter of law it took whatever interest Bauer had
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for the joint benefit of the Company and plaintiff.

If the attempted guardian's sale was void, then

on December 9th, 1915, when it got the quit-claim to

the "Over-the-hill" from Bauer, plaintiff and de-

fendant were co-owners claiming under the same

titlef to wit : Plaintiff claimed one-quarter as original

locator with Bauer, Hanlon, Peterson and himself,

and the other quarter through Bauer. Defendant

claimed one-half through Hanlon's quarter location

interest and through Bauer whose half interest was

claimed to have been forfeited to plaintiff and Han-

lon in 1912. When then defendant secured the deed

from Bauer, it took it for the joint use and benefit

of itself and it^s co-owner.

Franklin Mining Co. vs. O^Brien 43 Pac.

1016.

Boyd vs. Boyd 68 Am. St. Rep. 169.

Corbin vs. Page 134 Am. St. Rep. 575.

Nor is the rule changed because the cotenant

purchasing the outsanding title, is claiming the

whole adversely to, and has ousted his cotenant.

Cecil vs. Clark 44 W. Va. 659.

The Wisconsin case cited by the Court in its

opinion is not in point. Of course it is true as said

in the extract quoted in the Court's opinion, that

"after the one tenant denies the rights of his coten-

ants, and claims the whole property, such claim being

known to them, they have no longer any reason to
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suppose that in any thing he does respecting the

land he acts for them." (Italics ours) In this case

Tuppela was insane when defendant asserted its

claim to the whole, and was insane when it bought its

peace with Bauer.

Being then a cotenant with the defendant, when

it acquired the patent, that patent inures to de-

fendant's benefit. This is settled law since the de-

cision in Turner vs. Sawyer 150 U. S. 578.

But the Court below says the plaintiff cannot re-

cover for the further reason that he has not offered

to pay the expenses of the defendant in buying Bauer

and acquiring the patent, and in doing the develop-

ment work. This is not true. The defendant in his

pleadings averred his willingness to allow the de-

fendant all reasonable and proper expenses. Was
anything more required? If plaintiff owned the

interest he claimed, the defendant had in it's cof-

fers nearly a half a million of plaintiff's money. De-

fendant was already paid, and all that plaintiff need

do was to make the offer of proper allowance on a

settlement.

9th. The Decree that Should be Ordered by

THIS Court.

Assignment XLV.
Plaintiff in his complaint charged on informa-

tion and belief, that defendant had taken upwards of

a million from the claims in controversy, and prayed
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taken any thing from the claims. It denied that it

had ever penetrated the claims with its tunnel. It

no where plead or suggested any expense incurred,

either in its pleadings or proof. The plaintiff then

procurred an order permitting a survey and exam-

ination of the mine, and compelled the production at

the trial of the stope maps Exhibit 0. P. L. and N.,

and proved that the defendant had extracted, mined,

milled and appropriated $966,045.00, up to Novem-

ber 12, 1919. Under this state of the pleadings and

proof we thing equity and fair dealing entitle the

plaintiff to a decree not only for his interest in the

claims, but for one half this sum less of course the

cost of the patent, and the sum paid for the quit claim

from Bauer. To that date the accounting has been

had, the only accounting that under the pleadings

could be had, to that date. Nor would the defendant

be injured by this in any way. The record shows at

the time of the trial the defendant was taking ap-

proximately $4,000.00 per day from the mine, ap-

proximately half of which came from the ground in

dispute. A further accounting must be had for the

sums extracted since November 12, 1919, and de-

fendant can be fully protected as to all its legitimate

expenses on such accounting. As the record stands

it is a denial of justice to allow the defendant to
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longer retain the large sums belonging to the plain-

tiff, that it now holds.

We must beg the pardon of the Court for the

length of this brief. But the case is an important

one—important not only because of the large pecun-

iary interest involved, but for other reasons as well.

The plaintiff had spent twenty-five years of his life

in prospecting. At last he was successful in finding

claims of sufficient value to repay him for all his

years of toil and privation. He labored on these

claims for eight years; but for his labor the claims

would have lapsed, and during the whole of that

period the records fails to show that there was ever

a question raised as to his right to the interest he

claimed. He right was admitted by Bauer; it was

admitted by Hanlon; it was admitted by Peterson,

and it was expressly recognized by the defendant. In

1913, he priced the interest to the defendant at

$300,000.00 (Rec. p. 152), and that price was far

less than the actual value of the property. In 1914,

he is stricken by the hand of Providence and sent to

an asylum to recover his reason, a condition undoubt-

edly brought about by the years of toil and exposure

on these claims. Even, the red aborigines of Amer-

ica, we are told, respected as sacred the person and

property of one so afflicted, even though he be an

enemy. Yet scarcely had the doors of the Morning-

side Aslyum closed upon the plaintiff, when the pro-
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ceedings were initiated under which his cotenant is

now claiming his property. After three and a half

years his reason is restored. He returns to Alaska,

to find the defendant in possession, having already

taken from the mine nearly a million. He appeals

to the Courts ; and although the Court finds that as

to one of the richest of the claims, the Rising Sun, he

is half owner as he asserts, yet his case is dismissed

on the merits, a7id if unreversed forever bars him

from again asserting a claim even to that which the

Conrt finds is his. So he has appealed to this Court, as

the miners and prospectors of Alaska have been doing

for so many years, and never yet in vain, for the

protection of his rights and the redress of his wrongs,

against the inordinate greed, cunning and power of

those in high places, who would prostitute law and

justice to the attainment of their unconscionable

ends.

We respectfully submit that the decree of the

District Court should be reversed, and a proper de-

cree directed by this Court.

JOHN R. WINN,
J. H. COBB,

Solicitors for the Plaintiff and

Appelant.


